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ANNOTATIONS

ANNOTATIONS

CONSTITUTION OF THE STATE OF NEBRASKA

Article 1, sec. 3.

Limitations on ex post facto judicial decisionmaking are inherent in the notion of due process, and retroactive
judicial decisionmaking may be analyzed in accordance with the more basic and general principle of fair warning
under the Due Process Clause; the question is whether the judicial decision being applied retroactively is both
unexpected and indefensible by reference to the law which had been expressed prior to the conduct in issue. Caton
v. State, 291 Neb. 939, 869 N.W.2d 911 (2015).

Article 1, sec. 7.

A seizure subject to constitutional protections did not occur where a police officer activated the patrol unit's
overhead lights and merely questioned the defendant in a public place; there was no evidence that the officer
displayed his weapon, used a forceful tone of voice, touched the defendant, or otherwise told the defendant that he

was not free to leave. State v. Gilliam, 292 Neb. 770, 874 N.W.2d 48 (2016).

Provision in a warrant authorizing the police to search for "[a]ny and all firearms" was sufficiently particular.
State v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015).

The consent to search a cell phone was given voluntarily where the defendant had been released from the squad

car and handcuffs and had participated in the search by helping the officers unlock the cell phone's lock code.
State v. Tyler, 291 Neb. 920, 870 N.W.2d 119 (2015).

Article 1, sec. 16.

The Ex Post Facto Clauses are a limitation upon the powers of the Legislature and do not concern judicial
decisions. Caton v. State, 291 Neb. 939, 869 N.W.2d 911 (2015).

Article II1, sec. 18.

A zoning ordinance's exemption for property in a fixed geographic area was not special legislation, because it
did not create a closed class nor did it create an arbitrary and unreasonable method of classification. Dowd Grain
Co. v. County of Sarpy, 291 Neb. 620, 867 N.W.2d 599 (2015).

Generally, a class of property owners in a certain geographic area cannot form a closed class. Dowd Grain Co.
v. County of Sarpy, 291 Neb. 620, 867 N.W.2d 599 (2015).

STATUTES OF THE STATE OF NEBRASKA

7-101.
A responsive letter filed by the registered agent on behalf of the defendant corporation was a nullity and did not

constitute an answer, because the registered agent is not a party to the lawsuit and is not authorized to practice
law. Turbines Ltd. v. Transupport, Inc., 19 Neb. App. 485, 808 N.W.2d 643 (2012).

8-1118.

A buyer's sophistication is irrelevant to a claim under subsection (1) of this section. DMK Biodiesel v. McCoy,
290 Neb. 286, 859 N.W.2d 867 (2015).

Reliance is not an element of an investor's claim against the seller of a security under subsection (1) of this
section. DMK Biodiesel v. McCoy, 290 Neb. 286, 859 N.W.2d 867 (2015).
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13-911.

The trial court's finding that prior to a collision, the police officers activated the cruiser's overhead lights and the
cruiser was increasing its speed supported the court's conclusion that the officers were making an active attempt to
apprehend. Williams v. City of Omaha, 291 Neb. 403, 865 N.W.2d 779 (2015).

23-114.04.

The purpose of a building permit is to ensure compliance with zoning regulations, which compliance should be
obtained before construction of the building or structure. Dowd Grain Co. v. County of Sarpy, 19 Neb. App. 550,
810 N.W.2d 182 (2012).

23-1734.

An order by a sheriff's merit commission is not final until the order is written and delivered to the parties or
counsel. Schaffer v. Cass County, 290 Neb. 892, 863 N.W.2d 143 (2015).

25-223.

Where there is no claim that a builder failed to make repairs when requested to do so pursuant to an express
warranty and the claim is based on the defective construction itself, the express warranty does not extend the
statute of limitations. Adams v. Manchester Park, 291 Neb. 978, 871 N.W.2d 215 (2015).

25-301.

Under this section, an amendment joining the real parties in interest relates back to the date of the original
pleading. Fisher v. Heirs & Devisees of T.D. Lovercheck, 291 Neb. 9, 864 N.W.2d 212 (2015).

25-322.

Although an attorney of a deceased client may have a duty to protect the client's interests by alerting a legal
representative of his or her pending claim, absent a contractual agreement to the contrary, an attorney's
representation of a client generally ends upon the death of that client. A deceased party's representative or
successor in interest must either seek a conditional order of revival under Chapter 25, article 14, of the Nebraska
Revised Statutes or seek a court's substitution order under this section before an action or proceeding can
continue. In re Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

An attorney's unauthorized actions on the part of a deceased client are a nullity. So, unless a deceased client's
legal representative or the client's contractual agreement authorizes the attorney to take or continue an action for
the client, an attorney cannot take any further valid action in the matter. In re Conservatorship of Franke, 292 Neb.
912, 875 N.W.2d 408 (2016).

In this section, the Legislature anticipated that a substitution of a legal representative or successor in interest is
required when a party dies before the action can continue. This substitution is required because a deceased person
cannot maintain a right of action against another or defend a legal interest in an action or proceeding. In re
Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

25-328.

A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and
sections 25-329 and 25-330 in order to participate in juvenile proceedings involving the parent's child. In re
Interest of Sloane O., 291 Neb. 892, 870 N.W.2d 110 (2015).

25-329.
A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and

sections 25-328 and 25-330 in order to participate in juvenile proceedings involving the parent's child. In re
Interest of Sloane O., 291 Neb. 892, 870 N.W.2d 110 (2015).
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25-330.

A parent in a juvenile action does not need to follow the intervention procedures set forth in this section and
sections 25-328 and 25-329 in order to participate in juvenile proceedings involving the parent's child. In re
Interest of Sloane O., 291 Neb. 8§92, 870 N.W.2d 110 (2015).

25-824.

When a motion for attorney fees under this section is made prior to the judgment of the court in which the
attorney's services were rendered, the judgment will not become final and appealable until the court has ruled
upon that motion. Murray v. Stine, 291 Neb. 125, 864 N.W.2d 386 (2015).

25-1090.

A summary judgment in a receiver's favor finding that he is not liable to an intervenor for a claim is a
"direction" to a receiver from which an appeal is allowable; such summary judgment is "final" because it fully and
completely determines the dispute between the intervenor and the receiver. Sutton v. Killham, 19 Neb. App. 842,
820 N.W.2d 292 (2012).

25-1144.01.

The trial court's unsigned journal entry that was sent to both parties was the court's announcement of its
decision, and thus, the defendant's motion for new trial, which was filed after the court sent the unsigned journal
entry to the parties but before the court entered the marital dissolution decree, was effective under this section.
Despain v. Despain, 290 Neb. 32, 858 N.W.2d 566 (2015).

25-1148.

An application for continuance shall state the grounds upon which the application is made and be supported by
affidavits of persons competent to testify as witnesses in proof of and setting forth the facts upon which such
continuance is asked. State v. Vela-Montes, 19 Neb. App. 378, 807 N.W.2d 544 (2011).

Noncompliance with the clear mandates of this section is merely a factor to be considered in determining
whether the trial court abused its discretion in ruling upon a motion for continuance. State v. Vela-Montes, 19
Neb. App. 378, 807 N.W.2d 544 (2011).

25-1301.

A docket entry that is neither signed nor file stamped is not a final order. State v. Meints, 291 Neb. 869, 869
N.W.2d 343 (2015).

25-1315.

Without an express determination that there is no reason for delay and an express direction for the entry of final
judgment from the trial court, an appellate court is without jurisdiction to hear an appeal from an order that does
not dispose of all of the claims against all of the parties. Abante, LLC v. Premier Fighter, 19 Neb. App. 730, 814
N.W.2d 109 (2012).

25-1332.
Summary judgment is proper when the pleadings and the evidence admitted at the hearing disclose that there is
no genuine issue as to any material fact or as to the ultimate inferences that may be drawn from those facts and

that the moving party is entitled to judgment as a matter of law. Stackhouse v. Gaver, 19 Neb. App. 117, 801
N.W.2d 260 (2011).

25-1334.

The affidavit of a county's planning director, which attached the zoning regulations at issue, was material and
relevant, even if the portion of the affidavit containing the affiant's interpretation of the regulation and its
applicability was inadmissible. Dowd Grain Co. v. County of Sarpy, 19 Neb. App. 550, 810 N.W.2d 182 (2012).
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25-1635.

Absent a reasonable ground for investigating jury misconduct or corruption, a party cannot use posttrial
interviews with jurors as a "fishing expedition" to find some reason to attack a verdict. Golnick v. Callender, 290
Neb. 395, 860 N.W.2d 180 (2015).

Because there is no constitutional right to obtain information about a jury's deliberations, a court's discretion
under this section to disclose juror information for good cause shown after a verdict should be tempered by the
restrictions imposed under section 27-606(2). Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180 (2015).

25-1708.

The scope of the exception to this section is limited to a plaintiff's waiver or release of costs in writing. Credit
Mgmt. Servs. v. Jefferson, 290 Neb. 664, 861 N.W.2d 432 (2015).

This section does not provide for an exception where the defendant voluntarily paid the plaintiff's claim after
the action was filed but before a judgment was entered. Credit Mgmt. Servs. v. Jefferson, 290 Neb. 664, 861
N.W.2d 432 (2015).

25-1901.

Sheriffs' merit commissions are considered "tribunals" under this section. Schaffer v. Cass County, 290 Neb.
892, 863 N.W.2d 143 (2015).

An action brought by a county employee alleging that administrative discipline imposed upon him by his
employer was a breach of contract was, at its core, an appeal of the decision of an administrative body denying a
grievance and must comply with the petition in error statutes. Turnbull v. County of Pawnee, 19 Neb. App. 43,
810 N.W.2d 172 (2011).

25-1902.

An order of the trial court issuing a warrant for a defendant's arrest and commitment upon finding that the
Department of Correctional Services had erroneously released the defendant before his mandatory discharge date
was an order on summary application relating to a final judgment (the defendant's sentence). But the order did not
affect a substantial right necessary to qualify for immediate appeal. The trial court was not deciding any important
right or issue affecting the subject matter of the underlying criminal action or of any rights allegedly derived from
the mistaken release, and the trial court did not diminish any claim or defense that was available to the defendant
prior to the order for an arrest and commitment warrant. State v. Jackson, 291 Neb. 908, 870 N.W.2d 133 (2015).

An order dismissing a case "subject to being reinstated" upon the filing of a motion for reinstatement within 14
days is conditional and, thus, not a final order. State v. Meints, 291 Neb. 869, 869 N.W.2d 343 (2015).

An order in a juvenile proceeding merely finding the federal Indian Child Welfare Act of 1978 and the
Nebraska Indian Child Welfare Act applicable, without further adjudicative or dispositive action, is not a final
order within the meaning of this section. In re Interest of Jassenia H., 291 Neb. 107, 864 N.W.2d 242 (2015).

A court's temporary injunction or stay that merely preserves the status quo pending a further order is not an
order that amounts to a dismissal of the action or that permanently denies relief to a party. So it is not a final,
appealable order. Shasta Linen Supply v. Applied Underwriters, 290 Neb. 640, 861 N.W.2d 425 (2015).

A motion to compel arbitration invokes a special proceeding. An order that compels arbitration or stays court
proceedings pending arbitration divests the court of jurisdiction to hear the parties' dispute and determines
arbitrability. Accordingly, it is a final, appealable order. Shasta Linen Supply v. Applied Underwriters, 290 Neb.
640, 861 N.W.2d 425 (2015).

When an appeal presents two jurisdictional issues—whether a party has appealed from a final order or judgment
and whether the lower court had jurisdiction over the parties' dispute—the first step in determining appellate
jurisdiction is to determine whether the lower court's order was final and appealable. Shasta Linen Supply v.
Applied Underwriters, 290 Neb. 640, 861 N.W.2d 425 (2015); Big John's Billiards v. State, 283 Neb. 496, 811
N.W.2d 205 (2012).

Juvenile court orders which changed the permanency objective from reunification to adoption, with concurrent

plans that did not include reunification with the mother, were appealable even though they contained many of the
same goals and strategies as previous orders, because an oral statement by the juvenile court from the bench had
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the effect of ending any services aimed at reunification with the mother and, thus, affected the mother's substantial
rights. In re Interest of Octavio B. et al., 290 Neb. 589, 861 N.W.2d 415 (2015).

The three types of final orders which may be reviewed on appeal are (1) an order which affects a substantial
right in an action and which in effect determines the action and prevents a judgment, (2) an order affecting a
substantial right made during a special proceeding, and (3) an order affecting a substantial right made on summary
application in an action after a judgment is rendered. Kilgore v. Nebraska Dept. of Health & Human Servs., 277
Neb. 456, 763 N.W.2d 77 (2009); State v. Bjorklund, 258 Neb. 432, 604 N.W.2d 169 (2000); State v. Silvers, 255
Neb. 702, 587 N.W.2d 325 (1998); In re Interest of Anthony G., 255 Neb. 442, 586 N.W.2d 427 (1998); State v.
Kula, 254 Neb. 962, 579 N.W.2d 541 (1998); Hull v. Aetna Ins. Co., 247 Neb. 713, 529 N.W.2d 783 (1995);
Rohde v. Farmers Alliance Mut. Ins. Co., 244 Neb. 863, 509 N.W.2d 618 (1994); Jarrett v. Eichler, 244 Neb. 310,
506 N.W.2d 682 (1993); In re Interest of R.G., 238 Neb. 405, 470 N.W.2d 780 (1991); Abante, LLC v. Premier
Fighter, 19 Neb. App. 730, 814 N.W.2d 109 (2012); Michael B. v. Donna M., 11 Neb. App. 346, 652 N.W.2d 618
(2002); Jacobson v. Jacobson, 10 Neb. App. 622, 635 N.W.2d 272 (2001); O'Connor v. Kaufman, 6 Neb. App.
382, 574 N.W.2d 513 (1998).

The granting of a summary judgment is a final order where it concludes all issues between the two parties on
either side of the motion. Abante, LLC v. Premier Fighter, 19 Neb. App. 730, 814 N.W.2d 109 (2012).

25-21,185.08.

A request for inconvenience damages is subsumed within a plaintiff's request for mental pain and suffering
damages, when the facts show that the plaintiff is actually seeking hedonic damages for the plaintiff's loss of
enjoyment of life resulting from physical injuries. Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180 (2015).

Apart from an exception for anxiety damages associated with parasitic damages, a request for anxiety damages
is usually subsumed with a plaintiff's request for mental pain and suffering damages. Golnick v. Callender, 290
Neb. 395, 860 N.W.2d 180 (2015).

25-2214.

Although the appellate court's mandate did not state that buyout payments were to be made to the clerk of the
district court, the district court had authority to make such an order, because the proper place to pay a judgment is
the clerk of the court in which the judgment is obtained. Robertson v. Jacobs Cattle Co., 292 Neb. 195, 874
N.W.2d 1 (2015).

25-2301.

The "fees" specified in subsection (2) of this section do not include a party's attorney fees. State v. Ortega, 290
Neb. 172, 859 N.W.2d 305 (2015).

25-2301.01.

By obtaining permission to proceed in forma pauperis, a party is not granted the payment of his or her attorney
fees. State v. Ortega, 290 Neb. 172, 859 N.W.2d 305 (2015).

25-2301.02.

Under subsection (1) of this section, a trial court cannot deny in forma pauperis status based on the frivolous or
malicious nature of the appeal where a defendant has a constitutional right to appeal in a felony case, and a
hearing is required on an objection to a party's application for in forma pauperis status, whether the objection is
based on the applicant's ability to pay or the applicant is asserting a frivolous position, except where the objection
is made on the court's own motion on the grounds that the legal positions asserted by the applicant are frivolous or
malicious. State on behalf of Jakai C. v. Tiffany M., 292 Neb. 68, 871 N.W.2d 230 (2015).

An appellate court obtains jurisdiction over an appeal challenging the denial of an application to proceed in
forma pauperis upon the filing of a proper application to proceed in forma pauperis and a poverty affidavit with
the party's timely notice of appeal. State v. Carter, 292 Neb. 16, 870 N.W.2d 641 (2015).

The trial court properly denied leave to proceed in forma pauperis on the basis that the party asserted only
frivolous legal positions in the party's underlying motion for postconviction relief. State v. Carter, 292 Neb. 16,
870 N.W.2d 641 (2015).
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The filing of an action in an improper venue does not make the legal position asserted by a plaintiff "frivolous
or malicious" for purposes of in forma pauperis status. Castonguay v. Retelsdorf, 291 Neb. 220, 865 N.W.2d 91
(2015).

27-301.

The concept referred to as a "presumption of undue influence" in will contests is not a true presumption. In re
Estate of Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015).

The trial court did not err in refusing a proposed instruction on a presumption of undue influence where both the
contestant and the proponent had met their respective burdens of production of evidence. In re Estate of Clinger,
292 Neb. 237, 872 N.W.2d 37 (2015).

27-401.

The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source
of a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by
statistical evidence or a probability assessment that explains whether the results tend to include or exclude the
individual as a potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be
excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they
do not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is
substantially outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862,
862 N.W.2d 757 (2015).

27-402.

The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source
of a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by
statistical evidence or a probability assessment that explains whether the results tend to include or exclude the
individual as a potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be
excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they
do not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is
substantially outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862,
862 N.W.2d 757 (2015).

27-403.

In a will contest, the trial court did not abuse its discretion in receiving into evidence a video showing the
execution of an earlier will; the video was neither unfairly prejudicial nor cumulative. In re Estate of Clinger, 292
Neb. 237, 872 N.W.2d 37 (2015).

A court should exclude an expert's opinion when it gives rise to conflicting inferences of equal probability, so
the choice between them is a matter of conjecture. An expert opinion which is equivocal and is based upon such
words as "could," "may," or "possibly" lacks the certainty required to sustain the burden of proof of causation for
which the opinion has been offered. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

An expert does not have to couch his or her opinion in the magic words of "reasonable certainty," but it must be
sufficiently definite and relevant to provide a basis for the fact finder's determination of a material fact. State v.
Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

The relevance of DNA evidence depends on whether it tends to include or exclude an individual as the source
of a biological sample. Nebraska case law generally requires that DNA testing results be accompanied by
statistical evidence or a probability assessment that explains whether the results tend to include or exclude the
individual as a potential source. State v. Johnson, 290 Neb. 862, 862 N.W.2d 757 (2015).

Unless the State presents the statistical significance of DNA testing results that shows a defendant cannot be

excluded as a potential source in a biological sample, the results are irrelevant. They are irrelevant because they
do not help the fact finder assess whether the defendant is or is not the source of the sample. And because of the
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significance that jurors will likely attach to DNA evidence, the value of inconclusive testing results is
substantially outweighed by the danger that the evidence will mislead the jurors. State v. Johnson, 290 Neb. 862,
862 N.W.2d 757 (2015).

27-404.

In prosecution for intentional child abuse resulting in death, evidence of the child's prior injuries while in the
defendant's care was admissible, because those injuries were inextricably intertwined with the fatal injuries. State
v. Cullen, 292 Neb. 30, 870 N.W.2d 784 (2015).

Although it is proper to admit evidence of other wrongs which constitutes intrinsic evidence intertwined with
the charged offense, where the challenged evidence does not include any showing linking the defendant to the
other wrongs evidence, it is not intrinsic evidence intertwined with the charged offense. State v. Thomas, 19 Neb.
App. 36, 798 N.W.2d 620 (2011).

27-414.

Trial court did not abuse its discretion in admitting evidence of a prior sexual assault where the defendant
admitted to committing the earlier offense, both offenses involved young boys, and both occurred at a time when
the defendant was acting as a babysitter for the boys. State v. Craigie, 19 Neb. App. 790, 813 N.W.2d 521 (2012).

27-606.

A trial court's duty to hold an evidentiary hearing on a substantiated allegation of jury misconduct does not
extend into matters which are barred from inquiry under subsection (2) of this section. State v. Stricklin, 290 Neb.
542,861 N.W.2d 367 (2015).

The jury's consideration of a defendant's failure to testify is barred from inquiry under subsection (2) of this
section. State v. Stricklin, 290 Neb. 542, 861 N.W.2d 367 (2015).

Because there is no constitutional right to obtain information about a jury's deliberations, a court's discretion
under section 25-1635 to disclose juror information for good cause shown after a verdict should be tempered by
the restrictions imposed under subsection (2) of this section. Golnick v. Callender, 290 Neb. 395, 860 N.W.2d 180
(2015).

27-608.

Subsection (2) of this section permits questioning during cross-examination only on specific instances of
conduct not resulting in a criminal conviction. State v. Stricklin, 290 Neb. 542, 861 N.W.2d 367 (2015).

27-701.

A police officer's testimony regarding the meanings of drug-related code words and jargon used by people
involved in the distribution of crack cocaine could not be excluded in a prosecution for drug conspiracy on the
basis it invaded the province of the jury. The officer's testimony was helpful, because the meanings of narcotics
code words and phrases were not within the common understanding of most jurors, cyphering of the meaning and
intent of cell phone calls involving the defendant was something the jury could not do without the interpretation of
slang or code words used during the wiretapped calls, and there was proper foundation for the officer's testimony.
State v. Russell, 292 Neb. 501, 874 N.W.2d 9 (2016).

27-702.

A trial court can consider several nonexclusive factors in determining the reliability of an expert's opinion: (1)
whether a theory or technique can be (and has been) tested; (2) whether it has been subjected to peer review and
publication; (3) whether, in respect to a particular technique, there is a high known or potential rate of error; (4)
whether there are standards controlling the technique's operation; and (5) whether the theory or technique enjoys
general acceptance within a relevant scientific community. State v. Braesch, 292 Neb. 930, 874 N.W.2d 874
(2016).

Absent evidence that an expert's testimony grows out of the expert's own prelitigation research or that an
expert's research has been subjected to peer review, experts must show that they reached their opinions by
following an accepted method or procedure as it is practiced by others in their field. State v. Braesch, 292 Neb.
930, 874 N.W.2d 874 (2016).
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Before admitting expert opinion testimony under this section, a trial court must determine whether the expert's
knowledge, skill, experience, training, and education qualify the witness as an expert. If an expert's opinion
involves scientific or specialized knowledge, a trial court must determine whether the reasoning or methodology
underlying the testimony is valid (reliable). It must also determine whether that reasoning or methodology can be
properly applied to the facts in issue. State v. Braesch, 292 Neb. 930, 874 N.W.2d 874 (2016).

In a bench trial, a trial court is not required to conclusively determine whether an expert's opinion is reliable
before admitting the expert's testimony, because the court is not shielding the jury from unreliable evidence. The
court has discretion to admit a qualified expert's opinion subject to its later determination after hearing further
evidence that the opinion is unreliable and should not be credited. State v. Braesch, 292 Neb. 930, 874 N.W.2d
874 (2016).

To be admissible, an expert's opinion must be based on good grounds, not mere subjective belief or unsupported
speculation. A trial court should not require absolute certainty in an expert's opinion, but it has discretion to
exclude expert testimony if an analytical gap between the data and the proffered opinion is too great. State v.
Braesch, 292 Neb. 930, 874 N.W.2d 874 (2016).

27-801.

Pursuant to subsection (4) of this section, the definitional exclusion to the hearsay rule applies to the coverup or
concealment of the conspiracy that occurs while the conspiracy is ongoing, just as it would to any other part of the
conspiracy. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

Pursuant to subsection (4) of this section, to withdraw from a conspiracy such that statements of a coconspirator
are inadmissible, the coconspirator must do more than ceasing, however definitively, to participate; rather, the
coconspirator must make an affirmative action either by making a clean breast to the authorities or by
communicating abandonment in a manner calculated to reach coconspirators, and must not resume participation in
the conspiracy. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

The fact that witnesses' memories conflict as to when, where, or how out-of-court statements were made may be
relevant to the credibility of the witnesses' testimony, but it is not relevant for purposes of analyzing whether an
out-of-court statement is a prior consistent statement. State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016).

27-803.

Nebraska's business record exception to hearsay is not a carbon copy of its federal counterpart. Unlike Fed. R.
Evid. 803(6), subsection (5) of this section excludes opinions and diagnoses from the business record exception.
So, an expert's opinions and medical diagnoses, as distinguished from factual statements, in an employer's file for
an employee were not admissible under Nebraska's business record exception. Arens v. NEBCO, Inc., 291 Neb.
834,870 N.W.2d 1 (2015).

The business record exception to hearsay is not limited to records created by the holder of the records. It applies
to a memorandum, report, record, or data compilation. The term "data compilation" is broad enough to include
records furnished by third parties with knowledge of the relevant acts, events, or conditions if the third party has a
duty to make the records and the holder of the record routinely compiles and keeps them. Arens v. NEBCO, Inc.,
291 Neb. 834, 870 N.W.2d 1 (2015).

27-804.

When considering whether a good faith effort to procure a witness has been made under subdivision (1)(e) of
this section, the proper inquiry is whether the means utilized by the proponent prior to trial were reasonable, not
whether other means remain available at the time of trial or whether additional steps might have been undertaken.
State v. Trice, 292 Neb. 482, 874 N.W.2d 286 (2016).

27-901.

The proponent of the text messages is not required to conclusively prove who authored the messages; the
possibility of an alteration or misuse by another generally goes to weight, not admissibility. State v. Henry, 292
Neb. 834, 875 N.W.2d 374 (2016).
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28-105.

A person convicted of a felony for which a mandatory minimum sentence is prescribed is not eligible for
probation. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in
section 28-319.01(2) and "minimum" as used in this section in regard to a Class IB felony mean the lowest
authorized minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

28-201.

An intentional killing can be manslaughter, if it results from a sudden quarrel. Thus, attempted sudden quarrel
manslaughter can be considered a crime. State v. Smith, 19 Neb. App. 708, 811 N.W.2d 720 (2012).

28-305.

Because this section is a codification of the common-law crime of involuntary manslaughter, the State must
show all elements of that common-law crime to convict under that section, unless the Legislature expressly
dispensed with any such element. Because the Legislature did not specifically exclude mens rea from the language
of the offense, the State must show mens rea to sustain a conviction. State v. Carman, 292 Neb. 207, 872 N.W.2d
559 (2015).

The State has prosecutorial discretion to charge a person for either manslaughter or motor vehicle homicide as
the result of an unintentional death arising from an unlawful act during the operation of a motor vehicle where the
defendant's conduct constitutes both offenses; but if the State chooses to pursue charges for manslaughter, it must
show mens rea. State v. Carman, 292 Neb. 207, 872 N.W.2d 559 (2015).

To convict a defendant of "unlawful act" manslaughter or "involuntary" manslaughter, the State must show that
the defendant acted with more than ordinary negligence in committing the predicate unlawful act. State v.
Carman, 292 Neb. 207, 872 N.W.2d 559 (2015).

Traffic infractions are public welfare offenses which do not require a showing of mens rea and, therefore, are
insufficient by themselves to support a conviction for "unlawful act" manslaughter or "involuntary" manslaughter.
State v. Carman, 292 Neb. 207, 872 N.W.2d 559 (2015).

An intentional killing can be manslaughter, if it results from a sudden quarrel. Thus, attempted sudden quarrel
manslaughter can be considered a crime. State v. Smith, 19 Neb. App. 708, 811 N.W.2d 720 (2012).

28-308.

There is no double jeopardy violation where a defendant is charged and convicted of first degree assault under
this section and second degree assault under section 28-309(1)(a). State v. Ballew, 291 Neb. 577, 867 N.W.2d 571
(2015).

28-309.

There is no double jeopardy violation where a defendant is charged and convicted of first degree assault under
section 28-308 and second degree assault under subdivision (1)(a) of this section. State v. Ballew, 291 Neb. 577,
867 N.W.2d 571 (2015).

28-319.01.

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in
subsection (2) of this section and "minimum" as used in section 28-105 in regard to a Class IB felony mean the
lowest authorized minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813
(2015).

The mandatory minimum sentence required by subsection (2) of this section affects both probation and parole:
Probation is not authorized, and the offender will not receive any good time credit until the full amount of the
mandatory minimum term of imprisonment has been served. State v. Russell, 291 Neb. 33, 863 N.W.2d 813
(2015).

The range of penalties for sexual assault of a child in the first degree, first offense, under subsection (2) of this
section, is 15 years' to life imprisonment. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).
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28-320.01.

The exact date of the commission of an offense is not a substantive element of first, second, or third degree
sexual assault of a child. State v. Samayoa, 292 Neb. 334, 873 N.W.2d 449 (2015).

28-323.

Multiple counts of third degree domestic assault under this section are not the "same offense" for double
jeopardy purposes if a break occurred between the alleged assaults that allowed the defendant to form anew the
required criminal intent. State v. Kleckner, 291 Neb. 539, 867 N.W.2d 273 (2015).

28-636.

"Person" in the context of the term "[p]ersonal identification document" for purposes of this section means a
real person and not a fictitious person. State v. Covey, 290 Neb. 257, 859 N.W.2d 558 (2015).

28-638.

"Person" in the context of the term "personal identifying information" for purposes of this section means a real
person and not a fictitious person. State v. Covey, 290 Neb. 257, 859 N.W.2d 558 (2015).

28-706.

To prove that a defendant has failed, refused, or neglected to provide proper support under this section, the State
is not required to prove that a defendant has an ability to pay; however, a defendant may present evidence of
inability to pay in order to disprove intent. State v. Erpelding, 292 Neb. 351, 874 N.W.2d 265 (2015).

28-813.01.

A person knowingly possesses child pornography in violation of this section when he or she knows of the nature
or character of the material and of its presence and has dominion or control over it. State v. Mucia, 292 Neb. 1,
871 N.W.2d 221 (2015).

28-905.

This section does not require that the jury have a separate instruction for an attempt to arrest or issue a citation.
This element is inherent in the criminal offense as provided in this section. State v. Armagost, 291 Neb. 117, 864
N.W.2d 417 (2015).

28-1409.

The policy underlying this section supports its application in situations where a suspect has resisted a pat-down
search, even where that pat-down search is later found to be unconstitutional. State v. Wells, 290 Neb. 186, 859
N.W.2d 316 (2015).

28-1463.02.

A defendant can be found guilty of creating or possessing child pornography beyond a reasonable doubt even
when the actual depiction at issue is unavailable at trial. State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016).

In order to show "erotic nudity," as defined in subsection (3) of this section, the State must prove, first, that the
depiction displays a human's genitals or a human's pubic area or female breast area, and second, that the depiction
was created for the purpose of real or simulated overt sexual gratification or sexual stimulation. State v. Smith,
292 Neb. 434, 873 N.W.2d 169 (2016).

To determine whether photographs were taken for the purpose of real or simulated overt sexual gratification or
sexual stimulation, an appellate court considers the following nonexclusive factors: (1) whether the focal point of
the visual depiction is on the child's genitalia or pubic area; (2) whether the setting of the visual depiction is
sexually suggestive, i.e., in a place or pose generally associated with sexual activity; (3) whether the child is
depicted in an unnatural pose, or in inappropriate attire, considering the age of the child; (4) whether the child is
fully or partially clothed, or nude; (5) whether the visual depiction suggests sexual coyness or willingness to

2017 Supplement 10



ANNOTATIONS

engage in sexual activity; and (6) whether the visual depiction is intended or designed to elicit a sexual response
in the viewer. State v. Smith, 292 Neb. 434, 873 N.W.2d 169 (2016).

29-411.

Given the facts viewed most favorably to the plaintiff, the defendant officer's statement identifying himself as a
sheriff's deputy was insufficient to announce his office and purpose: The officer was dressed in jeans, a sweatshirt,
and a ball cap, did not show his badge, displayed a weapon upon entry into the home, and failed to produce a copy
of the warrant before or after his forced entry into the home. Waldron v. Roark, 292 Neb. 889, 874 N.W.2d 850
(2016).

29-901.

An appearance bond (less any applicable statutory fee) must be refunded to the defendant rather than
peremptorily applied to costs where the defendant appeared as ordered and judgment had been entered against
him. State v. Zamarron, 19 Neb. App. 349, 806 N.W.2d 128 (2011).

29-1207.

As a general rule, a trial court's determination as to whether charges should be dismissed on statutory speedy
trial grounds is a factual question which will be affirmed on appeal unless clearly erroneous. State v. Henshaw, 19
Neb. App. 663, 812 N.W.2d 913 (2012).

Because the filing of a defendant's pro se plea in abatement tolled the statutory speedy trial clock, and the
excludable period continued until the court ruled on the plea in abatement, when the defense counsel filed a
subsequent plea in abatement, the clock was already stopped and such filing had no effect on the speedy trial
calculation. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).

If defendant is not brought to trial before the running of the statutory speedy trial time period, as extended by
excludable periods, he or she shall be entitled to his or her absolute discharge. State v. Henshaw, 19 Neb. App.
663, 812 N.W.2d 913 (2012).

Once defendant's pro se plea in abatement was filed by the clerk of the district court, the statutory speedy trial
clock stopped until the trial court disposed of the pretrial motion, and it was irrelevant for speedy trial purposes
whether defendant's plea in abatement was properly filed. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913
(2012).

Speedy trial statute excludes all time between the filing of a defendant's pretrial motions and their disposition,
regardless of the promptness or reasonableness of the delay; the excludable period commences on the day
immediately after the filing of a defendant's pretrial motion, and final disposition occurs on the date the motion is
granted or denied. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).

To calculate the time for statutory speedy trial purposes, a court must exclude the day the information was filed,
count forward 6 months, back up 1 day, and then add any excludable time to determine the last day the defendant
can be tried. State v. Henshaw, 19 Neb. App. 663, 812 N.W.2d 913 (2012).

Under subdivision (4)(b) of this section, the period of delay resulting from a continuance granted at the request
or with the consent of the defendant or his counsel shall be excluded from the calculation of the time for trial.
State v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

Under subsection (1) of this section, every person indicted or informed against for any offense shall be brought

to trial within 6 months, unless the 6 months are extended by any period to be excluded in computing the time for
trial. State v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

29-1208.
If a defendant is not brought to trial before the running of the statutory speedy trial time period, as extended by

excludable periods, he or she shall be entitled to his or her absolute discharge. State v. Henshaw, 19 Neb. App.
663, 812 N.W.2d 913 (2012); State v. Mortensen, 19 Neb. App. 220, 809 N.W.2d 793 (2011).

29-1808.

The charging of alternative means of committing the same crime that are incongruous as a matter of law is a
defect apparent on the face of the record. State v. Mclntyre, 290 Neb. 1021, 863 N.W.2d 471 (2015).
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29-1913.

There is no obligation for the district court to suppress the evidence without a motion that the specific evidence
be made available to conduct like tests or analyses. In the absence of any discovery motion, the trial court cannot
know the precise issue presented and make the necessary factual findings in determining whether an order of
discovery should be granted. And without a proper discovery order and a claim of the violation of such order, the
court cannot properly determine whether the evidence subject to the order was, in fact, unavailable and whether it
was unavailable due to neglect or intentional alteration. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

Under the plain language of this section, exclusion of the described tests or analyses is a mandatory sanction for
violation of the discovery order issued under this section, in the event of unavailability due to neglect or
intentional alteration as described in the section. State v. Henry, 292 Neb. 834, 875 N.W.2d 374 (2016).

29-2022.

Prejudice arising from the failure to comply with the requirements of this section does not alter the prejudice
analysis required by Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). State v.
Sellers, 290 Neb. 18, 858 N.W.2d 577 (2015).

29-2204.

For purposes of the authorized limits of an indeterminate sentence, both "mandatory minimum" as used in
section 28-319.01(2) and "minimum" as used in section 28-105 in regard to a Class IB felony mean the lowest
authorized minimum term of the indeterminate sentence. State v. Russell, 291 Neb. 33, 863 N.W.2d 813 (2015).

29-2221.

The language of subsection (1) of this section does not require that all convictions enhanced pursuant to this
section be served consecutively to each other. Unless the offense for which the defendant was convicted requires
the sentence to run consecutively to other convictions, the court retains its discretion to impose a concurrent
sentence. State v. Lantz, 290 Neb. 757, 861 N.W.2d 728 (2015).

29-2281.

In imposing a sentence, the court must state the precise terms of the sentence. Such requirement of certainty and
precision applies to criminal sentences containing restitution orders, and a court's restitution order must inform the
defendant whether the restitution must be made immediately, in specified installments, or within a specified
period of time, not to exceed 5 years, as required under this section. State v. Esch, 290 Neb. 88, 858 N.W.2d 219
(2015).

Despite the existence of a plea agreement involving restitution, the trial court still must give meaningful
consideration to the defendant's ability to pay the agreed-upon restitution. State v. Mick, 19 Neb. App. 521, 808
N.W.2d 663 (2012).

29-2315.01.

By its language, this section clearly requires that an error proceeding cannot be brought until after a "final
order" has been entered. The test of finality of an order or judgment for the purpose of appeal under this section is
whether the particular proceeding or action was terminated by the order or judgment. State v. Warner, 290 Neb.
954, 863 N.W.2d 196 (2015).

29-2316.
Whether this section prevents an appellate court from reversing the judgment of the trial court turns on whether

the trial court placed the defendant in jeopardy, not whether the Double Jeopardy Clause bars further action. State
v. Kleckner, 291 Neb. 539, 867 N.W.2d 273 (2015).

29-2407.

Although a judgment for costs in a criminal case is a lien upon a defendant's property, Nebraska statutes do not
specifically authorize a setoff of costs owed to the court against proceeds of the defendant's bond. State v.
Zamarron, 19 Neb. App. 349, 806 N.W.2d 128 (2011).
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29-2412.

The credit authorized under former subsection (3) of this section is limited to the situation where the person is
held in custody for nonpayment and does not provide for a $90-per-day credit against costs for "extra" time
incarcerated prior to sentencing. State v. Zamarron, 19 Neb. App. 349, 806 N.W.2d 128 (2011).

29-2801.

A parolee may seek relief through Nebraska's habeas corpus statute. Caton v. State, 291 Neb. 939, 869 N.W.2d
911 (2015).

The failure to attach a copy of the relevant commitment order to a petition for a writ of habeas corpus, as
required by this section, does not prevent a court from exercising jurisdiction over that petition. O'Neal v. State,
290 Neb. 943, 863 N.W.2d 162 (2015).

29-3001.

The issuance of a mandate by a Nebraska appellate court is a definitive determination of the "conclusion of a
direct appeal,”" and the "date the judgment of conviction became final," for purposes of subdivision (4)(a) of this
section. State v. Huggins, 291 Neb. 443, 866 N.W.2d 80 (2015).

The 1-year period of limitation set forth in subsection (4) of this section is not a jurisdictional requirement and
instead is in the nature of a statute of limitations. State v. Crawford, 291 Neb. 362, 865 N.W.2d 360 (2015).

29-3003.

When presented with a motion for postconviction relief that exists simultaneously with a motion seeking relief
under another remedy, a court must dismiss the postconviction motion without prejudice when the allegations, if
true, would constitute grounds for relief under the other remedy sought; the question is not whether the petitioner
believes he or she is entitled to the other remedy. State v. Harris, 292 Neb. 186, 871 N.W.2d 762 (2015).

30-810.

This section does not govern the distribution of proceeds from a survival claim brought on behalf of the
decedent's estate, which continued a decedent's cause of action for the decedent's injuries that occurred before
death. In re Estate of Panec, 291 Neb. 46, 864 N.W.2d 219 (2015).

30-1601.

Subsection (2) of this section authorizes a protected person's close family members to appeal from a final order
in a conservatorship proceeding if they filed an objection and the county court appointed a conservator. In re
Conservatorship of Franke, 292 Neb. 912, 875 N.W.2d 408 (2016).

When a protected person dies pending an appeal initiated by a close family member who filed an objection,
whether the protected person needed a conservator is a moot issue unless the family member asks the appellate
court to take judicial notice of a proceeding that shows the issue is not moot. Absent that showing, the protected
person's death abates the family member's appeal, but it does not extinguish the cause of action or affect the
validity of the underlying orders appointing a conservator. In re Conservatorship of Franke, 292 Neb. 912, 875
N.W.2d 408 (2016).

30-2314.

The concepts of section 30-2722 should inform the interpretation of this section regarding the evidence
necessary to establish the source of property owned by the surviving spouse. In re Estate of Ross, 19 Neb. App.
355,810 N.W.2d 435 (2011).

When there is reason to doubt the credibility of the surviving spouse's testimony, the court need not accept his
or her testimony that the source of the accounts was other than the decedent. In re Estate of Ross, 19 Neb. App.
355,810 N.W.2d 435 (2011).
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30-2431.

Contestants of a will have the burden of establishing undue influence and carry the ultimate burden of
persuasion. In re Estate of Clinger, 292 Neb. 237, 872 N.W.2d 37 (2015).

30-2619.

In a guardianship proceeding, where an objector has no concerns for the ward's welfare but only concerns of its
own potential financial expectancy, such concerns do not give the objector standing to challenge a guardianship as
"any person interested in [the ward's] welfare" under this section. In re Guardianship & Conservatorship of
Barnhart, 290 Neb. 314, 859 N.W.2d 856 (2015).

30-2633.

Where the objector has an interest in the welfare of the ward because the objector would have an obligation to
support the ward during his or her lifetime if the ward's funds are mismanaged, then that objector would have
standing to contest the conservatorship. In re Guardianship & Conservatorship of Barnhart, 290 Neb. 314, 859
N.W.2d 856 (2015).

30-2645.

Designation as a beneficiary in a will, prior to the testator's death, does not alone establish enough financial
interest in a ward's welfare to establish standing to contest a conservatorship. In re Guardianship &
Conservatorship of Barnhart, 290 Neb. 314, 859 N.W.2d 856 (2015).

In a conservatorship proceeding, where an objector has no concerns for the ward's welfare but only concerns of
its own potential financial expectancy, such concerns do not give the objector standing to challenge a
guardianship as "[a]ny person interested in the [ward's] welfare" under this section. In re Guardianship &
Conservatorship of Barnhart, 290 Neb. 314, 859 N.W.2d 856 (2015).

30-2722.

The concepts of this section should inform the interpretation of section 30-2314 regarding the evidence
necessary to establish the source of property owned by the surviving spouse. In re Estate of Ross, 19 Neb. App.
355, 810 N.W.2d 435 (2011).

30-2726.

The purpose of this section is to alert the personal representative of the need to recover nonprobate assets and to
trigger the personal representative's duty and authority to initiate proceedings to do so. In re Estate of Lorenz, 292
Neb. 543, 873 N.W.2d 396 (2016).

This section protects the beneficiaries of such nonprobate assets from incurring liability for claims made against
the estate more than 1 year after the death of the decedent. In re Estate of Lorenz, 292 Neb. 543, 873 N.W.2d 396
(2016).

This section requires more than notice—it requires a written demand upon the personal representative before a
proceeding to recover nonprobate assets may be commenced. In re Estate of Lorenz, 292 Neb. 543, 873 N.W.2d
396 (2016).

30-3805.

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would
instead inform the beneficiaries of the material facts immediately in order to allow them to protect their interests.
Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

An attorney's duty to report any danger to the trust property becomes immediate when he or she knows or

should know that such danger exists rather than when an annual report is due. Rafert v. Meyer, 290 Neb. 219, 859
N.W.2d 332 (2015).
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In drafting a trust, an attorney cannot abrogate his or her duty to administer the trust in good faith, in accordance
with its terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska Uniform
Trust Code. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty under this section to keep beneficiaries of the
trust reasonably informed of the material facts necessary for them to protect their interests. Rafert v. Meyer, 290
Neb. 219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

The Nebraska Uniform Trust Code provides deference to the terms of the trust, but that deference does not
extend to those duties described in this section or otherwise required by statute. Rafert v. Meyer, 290 Neb. 219,
859 N.W.2d 332 (2015).

30-3841.

A document by which a settlor purports to revoke a revocable trust is a term of that trust within the meaning of
this section. In re Trust of O'Donnell, 19 Neb. App. 696, 815 N.W.2d 640 (2012).

30-3866.

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would
instead inform the beneficiaries of the material facts immediately in order to allow them to protect their interests.
Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty to administer the trust in good faith, in accordance
with its terms and purposes and the interests of the beneficiaries, and in accordance with the Nebraska Uniform
Trust Code. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-3878.

A reasonable person acting in good faith and in the interests of the beneficiaries would not wait until an annual
report was due before informing the beneficiaries that the trust assets were in danger of being lost, but would
instead inform the beneficiaries of the material facts immediately in order to allow them to protect their interests.
Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d 332 (2015).

An attorney's duty to report any danger to the trust property becomes immediate when he or she knows or
should know that such danger exists rather than when an annual report is due. Rafert v. Meyer, 290 Neb. 219, 859
N.W.2d 332 (2015).

In drafting a trust, an attorney cannot abrogate his or her duty under this section to keep beneficiaries of the
trust reasonably informed of the material facts necessary for them to protect their interests. Rafert v. Meyer, 290
Neb. 219, 859 N.W.2d 332 (2015).

The beneficiaries alleged sufficient facts for a court to find that the trustee's actions in providing a false address
to the insurers of life insurance policies, which were the sole trust property, prevented the beneficiaries from
receiving material facts necessary for them to protect their interests. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

30-3897.

An exculpatory clause in a trust agreement is invalid where the attorney who drafted the trust agreement never
met with the settlor or explained the terms of the trust and the respective duties of each party. Rafert v. Meyer,
290 Neb. 219, 859 N.W.2d 332 (2015).
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The beneficiaries alleged sufficient facts for a court to find that the trustee acted in bad faith or reckless
indifference to the purposes of the trust or the interests of the beneficiaries by providing a false address to the
insurers of life insurance policies, which were the sole trust property. Rafert v. Meyer, 290 Neb. 219, 859 N.W.2d
332 (2015).

34-301.

An action to ascertain and permanently establish corners and boundaries of land under this section is an equity
action. Oppliger v. Vineyard, 19 Neb. App. 172, 803 N.W.2d 786 (2011).

Nebraska law provides that boundaries that have been mutually recognized and acquiesced in for a period of 10
years can be legal boundaries. Oppliger v. Vineyard, 19 Neb. App. 172, 803 N.W.2d 786 (2011).

36-103.

To establish the part performance exception to the statute of frauds, the alleged acts of performance must speak
for themselves. Ficke v. Wolken, 291 Neb. 482, 868 N.W.2d 305 (2015).

37-729.

A lake owners' association, and not its members who owned homes within the association, owned the lake, and
thus, a cause of action by a member's guest against a member and her parents for an alleged failure to warn of the
dangerous condition of the lake was not one for premises liability; therefore, Nebraska's Recreation Liability Act
did not apply to bar recovery against the member for catastrophic injuries sustained when the guest dove into the
lake from the member's pontoon. Hodson v. Taylor, 290 Neb. 348, 860 N.W.2d 162 (2015).

The members of a lake owners' association had no control over the lake and, thus, were not occupants of the
lake, as required for a cause of action brought by a member's guest for an alleged failure to warn of the dangerous
condition of the lake to sound in premises liability; therefore, Nebraska's Recreation Liability Act did not apply to
bar the guest's recovery against the member for catastrophic injuries sustained when the guest dove into the lake
from the member's pontoon. Hodson v. Taylor, 290 Neb. 348, 860 N.W.2d 162 (2015).

37-730.

The Recreation Liability Act applies to bar liability only in premises liability cases. Hodson v. Taylor, 290 Neb.
348, 860 N.W.2d 162 (2015).

39-1327.

Any rights or claims to air, light, and view that were held by a previous property owner terminate with the
purchase of that portion of the property by the department. Craig v. State, 19 Neb. App. 78, 805 N.W.2d 663
(2011).

39-1801.

A motorist commits a misdemeanor by proceeding down a county road that has been temporarily closed and has
suitable barricades and signs posted, thus giving an officer probable cause to stop the vehicle. State v. Morrissey,
19 Neb. App. 590, 810 N.W.2d 195 (2012).

42-351.

An order helping a party pay for his or her attorney's work on appeal is an order in aid of the appeal process
under subsection (2) of this section. Brozek v. Brozek, 292 Neb. 681, 874 N.W.2d 17 (2016).

42-365.

Equitable property division is a three-step process. The first step is to classify the parties’ property as marital or
nonmarital. The second step is to value the marital assets and liabilities of the parties. The third step is to calculate
and divide the net marital estate between the parties in accordance with the principles contained in this section.
Gangwish v. Gangwish, 267 Neb. 901, 678 N.W.2d 503 (2004); Mathews v. Mathews, 267 Neb. 604, 676 N.W.2d
42 (2004); Sughroue v. Sughroue, 19 Neb. App. 912, 815 N.W.2d 210 (2012); Ging v. Ging, 18 Neb. App. 145,
775 N.W.2d 479 (2009).
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In addition to the specific criteria listed in this section, in dividing property and considering alimony upon a
dissolution of marriage, a court is to consider the income and earning capacity of each party, as well as the general
equities of each situation. Titus v. Titus, 19 Neb. App. 751, 811 N.W.2d 318 (2012); Grams v. Grams, 9 Neb.
App. 994, 624 N.W.2d 42 (2001).

Factors which should be considered by a court in determining alimony include: (1) The circumstances of
the parties; (2) the duration of the marriage; (3) the history of contributions to the marriage, including contributions
to the care and education of the children, and interruption of personal careers or educational opportunities;
and (4) the ability of the supported party to engage in gainful employment without interfering with the
interests of any minor children in the custody of each party. Zoubenko v. Zoubenko, 19 Neb. App. 582, 813
N.W.2d 506 (2012).

The criteria listed in this statute are not an exhaustive list, and the income and earning capacity of each party as
well as the general equities of each situation must be considered. Zoubenko v. Zoubenko, 19 Neb. App. 582, 813
N.W.2d 506 (2012).

42-366.

Although the actual appreciation or increase in value of a state employee's pension occurred during the
marriage, such increase was not due to the efforts or contribution of marital funds by the parties during the
marriage, but, rather, was guaranteed prior to the marriage by operation of section 84-1301(17). Therefore, such
increase was not marital property. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

An increase in value in the separate property of a spouse, not attributable in any manner to any contribution of
funds, property, or effort by either of the spouses, constitutes separate property. Coufal v. Coufal, 291 Neb. 378,
866 N.W.2d 74 (2015).

In order to determine what portion of a party's retirement account is nonmarital property in a divorce, the court
examines to what extent the appreciation in the separate premarital portion of the retirement account was caused
by the funds, property, or efforts of either spouse. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

43-247.

Evidence that a child's mother took an unprescribed morphine pill was insufficient to adjudicate the child when
there was no evidence that the child was affected by the mother's ingestion of the pill or any other evidence that
the mother's taking the pill placed the child at risk for harm. In re Interest of Taeven Z., 19 Neb. App. 831, 812
N.W.2d 313 (2012).

Evidence that a nearly 2-year-old child was left unsupervised outside for a few minutes was insufficient to
establish a definite risk of future harm. In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

43-274.

The mandate that allegations under section 43-247(1), (2), and (4) be made with the same specificity as a
criminal complaint merely reconciles the pleading practice regarding juvenile offenders with that of adult
criminals. In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

The pleading standard for allegations under section 43-247(3) stems from the requirements of due process, and
the factual allegations must give a parent notice of the bases for seeking to prove that the child is within the
meaning of section 43-247(3)(a). In re Interest of Taeven Z., 19 Neb. App. 831, 812 N.W.2d 313 (2012).

A guardian ad litem appointed by the juvenile court does not have the authority to initiate a juvenile court case
by filing a petition alleging that a child is within the meaning of section 43-247(3)(a). In re Interest of David M. et
al., 19 Neb. App. 399, 808 N.W.2d 357 (2011).

43-279.01.

A juvenile court need not necessarily advise a parent during the parent's initial appearance in court, or during an
initial detention hearing, of the nature of the proceedings, of the parent's rights, or of the possible consequences
after adjudication, pursuant to the statutory language. Instead, a juvenile court must provide this advisement prior
to or at an adjudication hearing where a parent enters a plea to the allegations in the petition. In re Interest of
Damien S., 19 Neb. App. 917, 815 N.W.2d 648 (2012).
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An incarcerated father's due process rights were violated in a proceeding in which a motion was made to
terminate his parental rights where he was not represented by counsel, he was not present at the adjudication and
termination hearing, and he did not waive those rights, and the juvenile court otherwise failed to provide him an
opportunity to refute or defend against the allegations of the petition, such as implementing procedures to afford
him an opportunity to participate in the hearing, confront or cross-examine adverse witnesses, or present evidence
on his behalf; although the juvenile court issued transport orders and a summons to enable the father to attend, the
court not only took no further action upon receipt of the sheriff's request for a writ of habeas corpus rather than a
transport order, but it also proceeded with the hearing without comment on the record as to either the father's or
his attorney's absence. In re Interest of Davonest D. et al., 19 Neb. App. 543, 809 N.W.2d 819 (2012).

43-283.01.

Once a plan of reunification has been ordered to correct the conditions underlying an adjudication, the plan
must be reasonably related to the objective of reuniting the parents with the children. In re Interest of Ethan M., 19
Neb. App. 259, 809 N.W.2d 804 (2011).

43-285.

The State has the burden of proving that a case plan proposed by the Department of Health and Human Services
is in the child's best interests. In re Interest of Ethan M., 19 Neb. App. 259, 809 N.W.2d 804 (2011).

43-292.

In order to terminate an individual’s parental rights, the State must prove by clear and convincing evidence that
one of the statutory grounds enumerated in this section exists and that termination is in the children’s best
interests. In re Interest of Joshua R. et al., 265 Neb. 374, 657 N.W.2d 209 (2003); In re Interest of Michael B. et
al., 258 Neb. 545, 604 N.W.2d 405 (2000); In re Interest of Kalie W., 258 Neb. 46, 601 N.W.2d 753 (1999); In re
Interest of Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750 (2012); In re Interest of Stacey D. & Shannon
D., 12 Neb. App. 707, 684 N.W.2d 594 (2004).

Generally, when termination of parental rights is sought under subsections of this section other than subsection
(7), the evidence adduced to prove the statutory grounds for termination will also be highly relevant to the best
interests of the juvenile. In re Interest of Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750 (2012).

If a parent has been afforded procedural due process for a hearing to terminate parental rights, allowing a parent
who is incarcerated or otherwise confined in custody of a government to attend the termination hearing is within
the discretion of the trial court, whose opinion on appeal will be upheld in the absence of an abuse of discretion.
In re Interest of Davonest D. et al., 19 Neb. App. 543, 809 N.W.2d 819 (2012).

Parental physical presence is unnecessary for a hearing to terminate parental rights, provided that the parent has

been afforded procedural due process for the hearing. In re Interest of Davonest D. et al., 19 Neb. App. 543, 809
N.W.2d 819 (2012).

43-292.01.

A guardian ad litem appointed for a parent pursuant to this section is entitled to participate fully in the
proceeding to terminate parental rights. In re Interest of Emerald C. et al., 19 Neb. App. 608, 810 N.W.2d 750
(2012).

43-1314.

A foster parent has the right to participate under this section whether or not the foster parent is a party in the
juvenile case. In re Interest of Enyce J. & Eternity M., 291 Neb. 965, 870 N.W.2d 413 (2015).

A foster parent's right to participate under this section does not extend to discovery, questioning, cross-

examining, or calling witnesses beyond what is personally applicable to the foster parent's own qualifications. In
re Interest of Enyce J. & Eternity M., 291 Neb. 965, 870 N.W.2d 413 (2015).

43-1411.

An emotional bond with one's biological father is not the type of relationship contemplated by this section, nor
is it the type of support with which the State has a reasonable interest. Bryan M. v. Anne B., 292 Neb. 725, 874
N.W.2d 824 (2016).
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This section does not violate the Equal Protection Clause because a mother can bring paternity actions on behalf
of the child for up to 18 years, while fathers have only 4 years to bring paternity actions; this section treats
mothers and putative fathers identically by imposing a 4-year limitations period on paternity actions brought by
parents asserting their own rights. Bryan M. v. Anne B., 292 Neb. 725, 874 N.W.2d 824 (2016).

43-1412.01.

This section permits, but does not require, a court to set aside a child support obligation when paternity has been
disestablished. It does not authorize any change in child support without such disestablishment of paternity. Stacy
M. v. Jason M., 290 Neb. 141, 858 N.W.2d 852 (2015).

43-1504.

A determination that the proceeding is at an advanced stage is no longer a valid basis for finding good cause to
deny a motion to transfer jurisdiction to a tribal court. In re Interest of Tavian B., 292 Neb. 804, 874 N.W.2d 456
(2016).

A denial of a transfer to tribal court under the Indian Child Welfare Act is reviewed for an abuse of discretion.
In re Interest of Melaya F. & Melysse F., 19 Neb. App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C.
etal., 13 Neb. App. 411, 693 N.W.2d 592 (2005).

That a state court may take jurisdiction under the Indian Child Welfare Act does not necessarily mean that it
should do so, because the court should consider the rights of the child, the rights of the tribe, and the conflict of
law principles, and should balance the interests of the state and the tribe. In re Interest of Melaya F. & Melysse F.,
19 Neb. App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C. et al., 13 Neb. App. 411, 693 N.W.2d 592
(2005).

The party opposing a transfer of jurisdiction to the tribal courts under the Indian Child Welfare Act has the
burden of establishing that good cause not to transfer the matter exists. In re Interest of Melaya F. & Melysse F.,
19 Neb. App. 235, 810 N.W.2d 429 (2011); In re Interest of Brittany C. et al., 13 Neb. App. 411, 693 N.W.2d 592
(2005).

43-1508.

Good cause for deviation from the statutory placement preferences was not shown where the record showed that
the Department of Health and Human Services was unsuccessful in locating relative placements for the children
but did not detail what efforts had been made, the record did not show why the children had not been placed with
intervenor grandmother, the grandmother made no argument that such placement should occur and did not assert
that the children's nonrelative placements were not in their best interests, and the record did not show if the
children's placements met any of the other statutory claims of preference. In re Interest of Enrique P. et al., 19
Neb. App. 778, 813 N.W.2d 513 (2012).

43-1802.

Pursuant to subsection (2) of this section, a grandparent seeking visitation over the objection of a natural parent
must satisfy the statutory burden of proof to establish the existence of a significant beneficial relationship with the
child and that it will be in the best interests of the child to continue the relationship; the notion that a relationship
with biological grandparents is axiomatically in the best interests of a child is not sufficient. Vrtatko v. Gibson, 19
Neb. App. 83, 800 N.W.2d 676 (2011).

43-2924.

The Parenting Act applied because the action was filed after January 1, 2008, and because parenting functions
for a child were at issue. Citta v. Facka, 19 Neb. App. 736, 812 N.W.2d 917 (2012).

43-2929.

Although the trial court's order did not attach a parenting plan and did not address several determinations under
subdivision (1)(b) of this section, such error did not deprive the appellate court of jurisdiction where the order
addressed custody, telephone visitation, and alternating weekend and holiday visitation. Citta v. Facka, 19 Neb.
App. 736, 812 N.W.2d 917 (2012).

19 2017 Supplement



ANNOTATIONS

43-2932.

Regardless of when the parent was convicted of third degree domestic assault, where the district court was
presented with evidence of that conviction during modification proceedings, it was required to comply with this
section in making a custody determination. Flores v. Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578 (2015).

Threatening to cause or actually causing bodily injury to a spouse or former spouse qualifies as domestic
intimate partner abuse. Flores v. Flores-Guerrero, 290 Neb. 248, 859 N.W.2d 578 (2015).

Where a preponderance, or the greater weight, of the evidence demonstrates that a parent has committed one of
the listed actions, the obligations of this section are mandatory. Flores v. Flores-Guerrero, 290 Neb. 248, 859
N.W.2d 578 (2015).

45-1,112.

The broad language in the definition of credit agreements precludes recovery for a credit agreement based on
the promissory estoppel doctrine, which is wholly dependent on reliance on a promise or assurance. Synergy4
Enters. v. Pinnacle Bank, 290 Neb. 241, 859 N.W.2d 552 (2015).

45-1,113.

The credit agreement statute of frauds is not coextensive with the general statute of frauds with all the common-
law exceptions. Synergy4 Enters. v. Pinnacle Bank, 290 Neb. 241, 859 N.W.2d 552 (2015).

This section supersedes the common-law theory of promissory estoppel insofar as it applies to unwritten credit
agreements or oral promises to loan money or extend credit. Synergy4 Enters. v. Pinnacle Bank, 290 Neb. 241,
859 N.W.2d 552 (2015).

46-229.04.

In a determination of whether an appropriation should be canceled for nonuse, once it is established that the
appropriation has not been used for more than 5 consecutive years, it is the burden of the interested party to
present evidence that there was sufficient cause for nonuse. In re Appropriation A-7603, 291 Neb. 678, 868
N.W.2d 314 (2015).

47-502.

This section is applicable to time spent in the county jail awaiting sentencing. State v. Zamarron, 19 Neb. App.
349, 806 N.W.2d 128 (2011).

48-118.02.

When an employer has a subrogation interest in the recovery in a worker's third-party claim, the party bringing
the claim or prosecuting the suit is entitled to deduct from any amount recovered the reasonable expenses of
making such recovery, including a reasonable sum for attorney fees. Sterner v. American Fam. Ins. Co., 19 Neb.
App. 339, 805 N.W.2d 696 (2011).

48-118.04.

Statutory subrogation under this section requires a fair and equitable distribution to be determined by the trial
court under the facts of each case. Sterner v. American Fam. Ins. Co., 19 Neb. App. 339, 805 N.W.2d 696 (2011).

Third-party settlements are void unless agreed to in writing by the employee, or the employee's personal
representative, and the employer, or the employer's insurer. Sterner v. American Fam. Ins. Co., 19 Neb. App. 339,
805 N.W.2d 696 (2011).

This section does not require an injured worker to be "made whole" before a subrogated compensation carrier is
entitled to a portion of the settlement. Sterner v. American Fam. Ins. Co., 19 Neb. App. 339, 805 N.W.2d 696
(2011).
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48-120.

Because this section makes the employer liable for reasonable medical and hospital services, the employer must
also pay the cost of travel incident to and reasonably necessary for obtaining these services. Armstrong v. State,
290 Neb. 205, 859 N.W.2d 541 (2015).

48-121.

A worker is not, as a matter of law, totally disabled under this section solely because the worker's disability
prevents him or her from working full time. Armstrong v. State, 290 Neb. 205, 859 N.W.2d 541 (2015).

48-125.

A reasonable controversy between an employer and an employee as to the payment of workers' compensation
benefits can be shown by evidence adduced at trial but unknown at the time benefits were denied. Armstrong v.
State, 290 Neb. 205, 859 N.W.2d 541 (2015).

48-133.

When the parties do not dispute the facts concerning reporting and notice, whether such facts constitute
sufficient notice to the employer under this section presents a question of law. Risor v. Nebraska Boiler, 277 Neb.
679, 765 N.W.2d 170 (2009); Unger v. Olsen's Ag. Lab., 19 Neb. App. 459, 809 N.W.2d 813 (2012).

Where the underlying facts are undisputed, or if disputed, the factual finding of the trial court was not clearly
erroneous, the question of whether this section bars the claim is a question of law upon which the appellate court
must make a determination independent of that of the trial court. Unger v. Olsen's Ag. Lab., 19 Neb. App. 459,
809 N.W.2d 813 (2012).

48-185.

Sufficient evidence supported the Workers' Compensation Court's finding that a workers' compensation
claimant's mental illness arose out of a compensable workplace injury sustained during an assault by a patient at
the hospital where claimant worked as a nurse and the aggravation of that injury in two further workplace assaults.
The claimant was consistently employed for over 15 years before the first assault without significant or relevant
physical or mental incident, during which time she worked, was married, and had a family, and the claimant
required extensive treatment after the three assaults, including electroconvulsive therapy. Hynes v. Good
Samaritan Hosp., 291 Neb. 757, 869 N.W.2d 78 (2015).

48-1102.

The threshold fact of consequence in a disability discrimination action is whether the plaintiff is a qualified
individual with a disability—i.e., one who can perform the essential functions of the job with or without
reasonable accommodations. Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).

A qualified individual with a disability includes an individual who has been rehabilitated successfully or who is
erroneously regarded as engaging in the illegal use of drugs. Marshall v. EyeCare Specialties, 291 Neb. 264, 865
N.W.2d 343 (2015).

48-1104.

It is unlawful for an employer to discriminate against an individual because of a perceived disability. Marshall
v. EyeCare Specialties, 291 Neb. 264, 865 N.W.2d 343 (2015).

48-1107.01.

Apart from an exception for summary judgments, in a discrimination action brought under the Nebraska Fair
Employment Practice Act, a court evaluates the evidence under the three-part burden-shifting framework from
McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). Under that
framework, (1) the plaintiff has the burden of proving a prima facie case of discrimination; (2) if the plaintiff
proves a prima facie case, the burden shifts to the employer to articulate some legitimate, nondiscriminatory
reason for the adverse employment action; and (3) if the employer articulates a nondiscriminatory reason for its
action, the employee maintains the burden of proving that the stated reason was pretextual. Arens v. NEBCO,
Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).
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The threshold fact of consequence in a disability discrimination action is whether the plaintiff is a qualified
individual with a disability—i.e., one who can perform the essential functions of the job with or without
reasonable accommodations. Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).

48-1107.02.

A covered employer's failure to make reasonable accommodations for a qualified individual's known physical
or mental limitations is discrimination, unless the employer demonstrates that accommodating the individual's
limitations would impose an undue hardship on business operations. Arens v. NEBCO, Inc., 291 Neb. 834, 870
N.W.2d 1 (2015).

Former subdivision (9)(c) of this section applies to entrance medical examinations of applicants who have been
offered employment, whereas former subsection (10) applies to medical examinations of employees. The latter is
prohibited unless the employer shows that the examination is job-related and consistent with business necessity.
Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).

Psychological counseling is usually a medical examination under former subsection (10) of this section. Arens
v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).

The court erred in excluding the testimony of an employee's expert that was relevant to establishing the
employee's permanent disability, the employer's knowledge of his disability, and whether he had previously
performed his job with accommodations that the employer had considered reasonable. Arens v. NEBCO, Inc., 291
Neb. 834, 870 N.W.2d 1 (2015).

The threshold fact of consequence in a disability discrimination action is whether the plaintiff is a qualified
individual with a disability—i.e., one who can perform the essential functions of the job with or without
reasonable accommodations. Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d 1 (2015).

Under former subsection (10) of this section, an employer's doubts about an employee's ability to perform the
essential functions of a job may be created by an employee's request for accommodations, frequent absences, or
request for leave because of his or her medical condition. Such doubts can also be raised by the employer's
knowledge of an employee's behavior that poses a direct threat to the employee or others. Arens v. NEBCO, Inc.,
291 Neb. 834, 870 N.W.2d 1 (2015).

Under former subsection (10) of this section, to show a business necessity for requiring an employee to submit
to a medical examination, an employer has the burden to show that (1) the business necessity is vital to the
business; (2) it has a legitimate, nondiscriminatory reason to doubt the employee's ability to perform the essential
functions of his or her duties; and (3) the examination is no broader than necessary. There must be significant
evidence that could cause a reasonable person to inquire as to whether an employee is still capable of performing
his job. An employee's behavior cannot be merely annoying or inefficient to justify an examination; rather, there
must be genuine reason to doubt whether that employee can perform job-related functions. Arens v. NEBCO, Inc.,
291 Neb. 834, 870 N.W.2d 1 (2015).

Under former subsection (10) of this section, whether an employer requires similarly situated employees to
submit to a medical examination is relevant to whether the employer considers such examinations a business
necessity. But any comparison between employees must be made with an eye to the ultimate inquiry, i.e., the
necessity of the examination of the plaintiff employee. An employer's disparate treatment of employees regarding
medical examinations cannot override substantial evidence that the employer had good reason to doubt the
employee's ability to perform the essential functions of the job. Arens v. NEBCO, Inc., 291 Neb. 834, 870 N.W.2d
1(2015).

48-1114.

A violation of the provision of the Nebraska Fair Employment Practice Act prohibiting employers from
discriminating against an employee who has opposed any practice or refused to carry out any action unlawful
under federal or state law must include either the employee's opposition to an unlawful practice of the employer or
the employee's refusal to honor an employer's demand that the employee do an unlawful act. Bonn v. City of
Omaha, 19 Neb. App. 874, 814 N.W.2d 114 (2012).

The evil addressed by provision of the Nebraska Fair Employment Practice Act prohibiting employers from
discriminating against an employee who has opposed any practice or refused to carry out any action unlawful
under federal law or the laws of the state is the exploitation of the employer's power over the employee when used
to coerce the employee to endorse, through participation or acquiescence, the unlawful acts of the employer. Bonn
v. City of Omaha, 19 Neb. App. 874, 814 N.W.2d 114 (2012).
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The Nebraska Fair Employment Practice Act makes it unlawful for an employer to discriminate against its
employee on the basis of the employee's opposition to an unlawful practice. Bonn v. City of Omaha, 19 Neb. App.
874, 814 N.W.2d 114 (2012).

The provision of the Nebraska Fair Employment Practice Act prohibiting employers from discriminating
against an employee who has opposed any practice or refused to carry out any action unlawful under federal or
state law and reasonable policy dictate that an employee's opposition to any unlawful act of the employer, whether
or not the employer pressures the employee to actively join in the illegal activity, is protected under the act. Bonn
v. City of Omaha, 19 Neb. App. 874, 814 N.W.2d 114 (2012).

The public safety auditor for the city did not oppose an unlawful employment practice or refuse to honor the
city's demand that she do an unlawful act by publishing her report critical of the police department's practices
regarding traffic stops of minorities, as required to support her retaliation claim under the Nebraska Fair
Employment Practice Act against the city following her termination; the auditor's claim was based on her
contention that she was fired for opposing unlawful practices of the city, but the unlawful practices that the
auditor opposed were the alleged discriminatory tactics by some police officers against minority members of the
public, rather than unlawful practices of the city. Bonn v. City of Omaha, 19 Neb. App. 874, 814 N.W.2d 114
(2012).

The term "practice," as used in the Nebraska Fair Employment Practice Act provision making it unlawful for an
employer to discriminate against an employee because he has opposed any practice unlawful under federal or state
law, refers to an unlawful practice of the employer, not unlawful or prohibited actions of coemployees. Bonn v.
City of Omaha, 19 Neb. App. 874, 814 N.W.2d 114 (2012).

48-1229.

An appellate court will consider a payment a wage subject to the Nebraska Wage Payment and Collection Act if
(1) it is compensation for labor or services, (2) it was previously agreed to, and (3) all the conditions stipulated
have been met. Timberlake v. Douglas County, 291 Neb. 387, 865 N.W.2d 788 (2015).

The list of fringe benefits under the former subsection (3) of this section is not exclusive. Under the former
subsection (4), "injured on duty" agreed-upon benefits for employees who are injured while performing a high-
risk duty are wages that an employee can earn just by rendering the specified services. Timberlake v. Douglas
County, 291 Neb. 387, 865 N.W.2d 788 (2015).

52-157.

While this section states that damages awarded may include reasonable attorney fees, it does not mandate the
award of such fees. Model Interiors v. 2566 Leavenworth, LLC, 19 Neb. App. 56, 809 N.W.2d 775 (2011).

54-601.

The various dictionary definitions of "chase," as applied to this section imposing liability on dog owners for
damages caused by their dogs chasing any person, i.e., "to follow quickly or persistently in order to catch or
harm," "to make run away; drive," or "to go in pursuit," are disjunctive. Grammer v. Lucking, 292 Neb. 475, 873
N.W.2d 387 (2016).

60-498.01.
When the motorist made no showing in support of the need for a continuance and refused to request one
himself, it was not a violation of his due process rights for the Department of Motor Vehicles hearing officer not

to grant a continuance on her own motion so that the motorist could obtain a stay of revocation under subdivision
(6)(b) of this section. Kriz v. Neth, 19 Neb. App. 819, 811 N.W.2d 739 (2012).

60-4,108.

Under this section, a conviction under subsection (2) may not be used to enhance a conviction under subsection
(1) to a second, third, or subsequent offense. State v. Mendoza-Bautista, 291 Neb. 876, 869 N.W.2d 339 (2015).

Application of this section is not limited to the operation of a motor vehicle on a public highway. State v.
Frederick, 291 Neb. 243, 864 N.W.2d 681 (2015).

23 2017 Supplement



ANNOTATIONS

60-4,168.

Convictions or adjudications in other states for driving under the influence of drugs or alcohol apply to this
section. Klug v. Nebraska Dept. of Motor Vehicles, 291 Neb. 235, 864 N.W.2d 676 (2015).

60-670.
A "Road Closed" sign is a traffic control device. State v. Morrissey, 19 Neb. App. 590, 810 N.W.2d 195 (2012).
60-682.

A motorist commits a traffic infraction by driving on a road marked with a road closed barricade and sign, thus
giving an officer probable cause to stop the vehicle. State v. Morrissey, 19 Neb. App. 590, 810 N.W.2d 195
(2012).

60-696.

Pursuant to subsection (2) of this section, a driver is not criminally liable for leaving the scene of a property
damage accident when he does not know that an accident has happened, an injury has been inflicted, or a death
has occurred; lack of such knowledge constitutes a proper defense. State v. Zimmerman, 19 Neb. App. 451, 810
N.W.2d 167 (2012).

Pursuant to subsection (2) of this section, knowledge that an accident has occurred may be proved by
circumstantial evidence in prosecution for leaving the scene of a damage accident; the fact finder may consider all
of the facts and circumstances which are indicative of knowledge. State v. Zimmerman, 19 Neb. App. 451, 810
N.W.2d 167 (2012).

Pursuant to subsection (2) of this section, the question of lack of knowledge that an accident has happened, an
injury has been inflicted, or a death has occurred in prosecution for leaving the scene of a property damage
accident is one of fact, not law. State v. Zimmerman, 19 Neb. App. 451, 810 N.W.2d 167 (2012).

Subsections (1) and (2) of this section create separate offenses, not one single offense that can be committed in
multiple ways. As such, where a defendant is charged with violation of one subsection, a conviction cannot be
sustained absent proof of the statutory requirements of that specific subsection. State v. Harper, 19 Neb. App. 93,
800 N.W.2d 683 (2011).

60-6,115.

Even if a motorist fell within the exception of the statute, an officer's stop of the vehicle for driving on a road
which was clearly marked as being closed would be objectively reasonable because the officer would have
probable cause to believe that a traffic violation has occurred. State v. Morrissey, 19 Neb. App. 590, 810 N.W.2d
195 (2012).

The exception of this section did not apply to a motorist traveling a road closed only due to weather and road
conditions and where neither the motorist nor his passengers lived along the closed road, had reason to travel the
road in the normal course of operations, or lacked another route of travel to their destination. State v. Morrissey,
19 Neb. App. 590, 810 N.W.2d 195 (2012).

60-6,196.

The elements of driving under the influence and causing serious bodily injury are: (1) The defendant was
operating a motor vehicle, (2) the defendant was operating a motor vehicle in violation of this section or section
60-6,197, and (3) the defendant's act of driving under the influence proximately caused serious bodily injury to
another person. State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).

60-6,197.
The elements of driving under the influence and causing serious bodily injury are: (1) The defendant was
operating a motor vehicle, (2) the defendant was operating a motor vehicle in violation of section 60-6,196 or this

section, and (3) the defendant's act of driving under the influence proximately caused serious bodily injury to
another person. State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).
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A court may not rely solely on the existence of an implied consent statute to conclude that consent to a blood
test was given for Fourth Amendment purposes, and the determination of whether consent was voluntarily given
requires a court to consider the totality of the circumstances. State v. Modlin, 291 Neb. 660, 867 N.W.2d 609
(2015).

60-6,197.02.

"Conviction" means a finding of guilt by a jury or a judge, or a judge's acceptance of a plea of guilty or no
contest. State v. Gilliam, 292 Neb. 770, 874 N.W.2d 48 (2016).

For the purpose of sentence enhancement, a suspended imposition of a sentence from Missouri qualified as a
"prior conviction" where the Missouri judgment indicated that the defendant pled guilty to driving while
intoxicated in a Missouri court and the judge accepted the plea. State v. Gilliam, 292 Neb. 770, 874 N.W.2d 48
(2016).

60-6,198.

In making a determination as to causation in a prosecution for driving under the influence and causing serious
bodily injury, a court should focus on a defendant's act of driving while under the influence of alcohol or drugs
and not on his or her intoxication. State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).

The elements of driving under the influence and causing serious bodily injury are: (1) The defendant was
operating a motor vehicle, (2) the defendant was operating a motor vehicle in violation of section 60-6,196 or
section 60-6,197, and (3) the defendant's act of driving under the influence proximately caused serious bodily
injury to another person. State v. Irish, 292 Neb. 513, 873 N.W.2d 161 (2016).

60-6,199.
Because there is no statutory or constitutional requirement that a defendant be advised of his or her rights under

this section, there is no constitutional requirement that an advisement must be given in a language the defendant
understands. State v. Wang, 291 Neb. 632, 867 N.W.2d 564 (2015).

67-434.

In calculating a buyout distribution for dissociating partners, the hypothetical sale must be based on all of the
partnership's assets and not just selected assets. Robertson v. Jacobs Cattle Co., 292 Neb. 195, 8§74 N.W.2d 1
(2015).

67-445.

In calculating a buyout distribution for dissociating partners, the hypothetical sale must be based on all of the
partnership's assets and not just selected assets. Robertson v. Jacobs Cattle Co., 292 Neb. 195, 874 N.W.2d 1
(2015).

70-301.

The procedure to condemn shall be exercised in the manner set forth in sections 76-704 to 76-724. Krupicka v.
Village of Dorchester, 19 Neb. App. 242, 804 N.W.2d 37 (2011).

71-1207.

The 7-day time limit for holding a hearing under this section is directory, not mandatory. D.I. v. Gibson, 291
Neb. 554, 867 N.W.2d 284 (2015).

75-109.01.

The Public Service Commission does not have jurisdiction pursuant to the Grain Warehouse Act and the Grain
Dealer Act to determine equitable actions based on fraud and misrepresentation, such as rescission or an action for
a constructive trust. In re Claims Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).
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75-903.
Pursuant to the former subsection (4) of this section, the warehouse bond and the dealer bond cannot be

combined, because the activity covered by each bond is unique and the requirements for bond protection under
each bond are different. In re Claims Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).

75-906.
The Public Service Commission has limited jurisdiction to determine the claims that exist under the Grain

Dealer Act on the date of a warehouse closure. In re Claims Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d
781 (2015).

76-2,120.
Although this section indicates that the purchaser "may" recover attorney fees, attorney fees under this section

are mandatory if the seller fails to comply with statutory requirements for a disclosure statement. Nelson v.
Wardyn, 19 Neb. App. 864, 820 N.W.2d 82 (2012).

76-704.01.

A condemnation petition must contain a statement of the authority for the acquisition. Krupicka v. Village of
Dorchester, 19 Neb. App. 242, 804 N.W.2d 37 (2011).

Evidence of attempts to negotiate in good faith with the property owner must appear on the face of a
condemnation petition. Krupicka v. Village of Dorchester, 19 Neb. App. 242, 804 N.W.2d 37 (2011).

76-826.

Under this section, the validity of a lien for unpaid assessments is determined under section 76-874 if the events
relevant to the lien occurred after January 1, 1984, even if the condominium was created before that date. Twin
Towers Condo. Assn. v. Bel Fury Invest. Group, 290 Neb. 329, 860 N.W.2d 147 (2015).

76-870.

In order to convey limited common elements, subsection (a) of this section requires the approval of 80 percent
of the total authorized votes in the association and the approval of all of the unit owners to which the use of the
limited common elements is allocated. McGill v. Lion Place Condo. Assn., 291 Neb. 70, 864 N.W.2d 642 (2015).

Subsection (a) of this section requires the approval of 80 percent of the total authorized votes in the association

to convey common elements, whether or not the common elements are also limited common elements. McGill v.
Lion Place Condo. Assn., 291 Neb. 70, 864 N.W.2d 642 (2015).

76-874.

A condominium association can foreclose a lien for unpaid assessments under this section without first
obtaining a personal judgment for the underlying debt. Twin Towers Condo. Assn. v. Bel Fury Invest. Group, 290
Neb. 329, 860 N.W.2d 147 (2015).

An award of costs and reasonable attorney fees for the prevailing party under this section is mandatory. Twin
Towers Condo. Assn. v. Bel Fury Invest. Group, 290 Neb. 329, 860 N.W.2d 147 (2015).

76-1013.
An action to recover the balance due upon the obligation for which the trust deed was given as security does not
include enforcement of liens upon or security interests in other collateral given to secure the same obligation.

Doty v. West Gate Bank, 292 Neb. 787, 874 N.W.2d 839 (2016).

The 3-month statute of limitations under the Trust Deeds Act does not bar a bank from foreclosing on the bank's
remaining collateral. Doty v. West Gate Bank, 292 Neb. 787, 874 N.W.2d 839 (2016).
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76-1015.

The 10-year statute of limitations governing foreclosure of mortgages or deeds of trust as mortgages, rather than
the S-year statute of limitations governing trust deed foreclosure in which a trustee exercises power of sale upon
default, applied to a claim brought by a holder of a promissory note secured by a deed of trust on property seeking
foreclosure of the deed of trust, because the claim was not for trustee foreclosure. Bel Fury Invest. Group v.
Palisades Collection, 19 Neb. App. 883, 814 N.W.2d 394 (2012).

77-105.

In determining whether an item is a fixture or a trade fixture under a contract for the sale and purchase of real
estate, the description of trade fixtures contained within Nebraska's revenue and taxation statutes may have some
utility as persuasive authority, but the more sound approach is to look to the common law and the test developed
thereunder. Griffith v. Drew's LLC, 290 Neb. 508, 860 N.W.2d 749 (2015).

77-1502.

A property valuation protest that specified the assessed and requested valuation amounts but stated no reason
for the requested change did not comply with the statutory requirement that the protest "contain or have attached a
statement of the reason or reasons why the requested change should be made." Village at North Platte v. Lincoln
Cty. Bd. of Equal., 292 Neb. 533, 873 N.W.2d 201 (2016).

Where a protest of property valuation failed to contain or have attached the statement of the reason or reasons

for the protest, the county board of equalization lacked authority to do anything other than dismiss the protest.
Village at North Platte v. Lincoln Cty. Bd. of Equal., 292 Neb. 533, 873 N.W.2d 201 (2016).

77-1507.
This section applies to real property only and does not authorize a county board of equalization to place

personal property on the tax rolls in an attempt to correct an alleged clerical error. Cargill Meat Solutions v.
Colfax Cty. Bd. of Equal., 290 Neb. 726, 861 N.W.2d 718 (2015).

77-1507.01.

A hearing held under this section shall follow the procedural rules applicable to other proceedings before the
Tax Equalization and Review Commission. Thus, two commissioners were sufficient to reach a quorum to
conduct business, but when only one commissioner in a quorum of two determines that relief should be granted,

there is no majority and the commission shall deny relief to the petitioner. Cain v. Custer Cty. Bd. of Equal., 291
Neb. 730, 868 N.W.2d 334 (2015).

77-1824.

Once the holder of the tax sale certificate has filed a judicial foreclosure action, this section cannot be used to
redeem the property. Neun v. Ewing, 290 Neb. 963, 863 N.W.2d 187 (2015).

77-1837.
A treasurer's tax deed, issued pursuant to this section and in compliance with sections 77-1801 to 77-1863,

passes title free and clear of all previous liens and encumbrances. Knosp v. Shafer Properties, 19 Neb. App. 809,
820 N.W.2d 68 (2012).

77-1902.

This section requires an individual to act pursuant to section 77-1917 in order to redeem property during the
pendency of a foreclosure action. Neun v. Ewing, 290 Neb. 963, 863 N.W.2d 187 (2015).

This section is not the only avenue by which title to property sold at a tax sale can be obtained free and clear of
previous liens. Knosp v. Shafer Properties, 19 Neb. App. 809, 820 N.W.2d 68 (2012).

77-1917.

Section 77-1902 requires an individual to act pursuant to this section in order to redeem property during the
pendency of a foreclosure action. Neun v. Ewing, 290 Neb. 963, 863 N.W.2d 187 (2015).
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77-5725.

The exemption provisions in subdivision (8)(c) of this section impose a mandatory statutory deadline for the
filing of the prescribed form. Archer Daniels Midland Co. v. State, 290 Neb. 780, 861 N.W.2d 733 (2015).

79-10,105.

This section does not prohibit a school district from entering into a lease-purchase agreement to finance a
capital construction project without voter approval if it has not created a nonprofit corporation to issue bonds for
the school district. Nebuda v. Dodge Cty. Sch. Dist. 0062, 290 Neb. 740, 861 N.W.2d 742 (2015).

83-178.

For purposes of subsection (2) of this section, "good cause" means a logical or legally sufficient reason in light
of all the surrounding facts and circumstances and in view of the very narrow access intended by the Legislature.
Pettit v. Nebraska Dept. of Corr. Servs., 291 Neb. 513, 867 N.W.2d 553 (2015).

Whether a person seeking access to an inmate's institutional file shows good cause is a mixed question of law
and fact. What the parties show presents questions of fact, which an appellate court reviews for clear error.
Whether the showing establishes good cause is a question of law, and an appellate court reviews questions of law
independently. Where the facts are undisputed, the entire question becomes one of law. Pettit v. Nebraska Dept. of
Corr. Servs., 291 Neb. 513, 867 N.W.2d 553 (2015).

83-1,110.

Good time reductions do not apply to mandatory minimum sentences. State v. Russell, 291 Neb. 33, 863
N.W.2d 813 (2015).

Although no reduction for good time is accumulated for sentences imposing a mandatory minimum term of

incarceration for the duration of that term, this section does not require that all sentences carrying a mandatory
minimum term be served consecutively. State v. Lantz, 290 Neb. 757, 861 N.W.2d 728 (2015).

83-4,111.

The language of this section does not establish a right in inmates to a determination of which rights they retain
upon commitment. Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

The Nebraska Department of Correctional Services' duty to promulgate rules and regulations regarding inmate

rights under this section has been fulfilled by the promulgation of 68 Neb. Admin. Code, chs. 1 through 9 (2008).
Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

84-911.
A prisoner is not entitled to a declaratory judgment under this section as to the validity of a regulation limiting

the amount of property that can be possessed by an inmate, because a prisoner does not enjoy the unqualified right
to possess property while in prison. Meis v. Houston, 19 Neb. App. 504, 808 N.W.2d 897 (2012).

84-917.

An inmate's petition for the reclassification of custody level from medium custody to minimum custody did not
involve a "contested case" and was thus not subject to judicial review under the Administrative Procedure Act.
Purdie v. Nebraska Dept. of Corr. Servs., 292 Neb. 524, 872 N.W.2d 895 (2016).

An assignment of error concerning a witness's testimony and evidence was not considered on appeal, because

the complaining party did not raise or discuss the issue in its petition for review filed with the district court.
Nebraska Pub. Advocate v. Nebraska Pub. Serv. Comm., 19 Neb. App. 596, 815 N.W.2d 192 (2012).

84-1301.

Although the actual appreciation or increase in value of a state employee's pension occurred during the
marriage, such increase was not due to the efforts or contribution of marital funds by the parties during the

2017 Supplement 28



ANNOTATIONS

marriage, but, rather, was guaranteed prior to the marriage by operation of subsection (17) of this section.
Therefore, such increase was not marital property. Coufal v. Coufal, 291 Neb. 378, 866 N.W.2d 74 (2015).

88-526.

Notice of an in-store transfer is considered prima facie evidence that an in-store transfer occurred, but it is not
the only evidence that can establish the occurrence of an in-store transfer. In re Claims Against Pierce Elevator,
291 Neb. 798, 868 N.W.2d 781 (2015).

88-530.

Issuance of a check does not occur when the sale of grain occurs or the date the check was written. Instead,
issuance is the date that a check is first delivered by the maker or drawer. In re Claims Against Pierce Elevator,
291 Neb. 798, 868 N.W.2d 781 (2015).

The operative date for check holder claims is the date the check was issued. In re Claims Against Pierce
Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).

The warehouse bond and the dealer bond cannot be combined, because the activity covered by each bond is

unique and the requirements for bond protection under each bond are different. In re Claims Against Pierce
Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).

88-547.
When the Public Service Commission adjudicates claims under the Grain Warehouse Act, its objective is to

determine those owners, depositors, storers, or qualified check holders at the time a warehouse is closed. In re
Claims Against Pierce Elevator, 291 Neb. 798, 868 N.W.2d 781 (2015).

NEBRASKA UNIFORM COMMERCIAL CODE

UCC 2-312.

The seller breaches the warranty of title under this section by delivering a defective certificate of title to the
buyer of a motor vehicle. McCoolidge v. Oyvetsky, 292 Neb. 955, 874 N.W.2d 892 (2016).

The seller breaches the warranty of title under this section if there is a substantial cloud or shadow over the title,

even if no third party has come forward with a superior claim. McCoolidge v. Oyvetsky, 292 Neb. 955, 874
N.W.2d 892 (2016).

UCC 2-714.

If the buyer accepts defective goods, damages are measured under this section. McCoolidge v. Oyvetsky, 292
Neb. 955, 874 N.W.2d 892 (2016).

The existence of "special circumstances" under this section is not a precondition to a buyer's recovery of

incidental and consequential damages under section 2-715. McCoolidge v. Oyvetsky, 292 Neb. 955, 874 N.W.2d
892 (2016).

UCC 2-715.

Consequential damages under this section include the buyer's loss of use of the goods. McCoolidge v.
Oyvetsky, 292 Neb. 955, 874 N.W.2d 892 (2016).

Incidental damages under this section include the cost of storing defective goods. McCoolidge v. Oyvetsky, 292
Neb. 955, 874 N.W.2d 892 (2016).

The existence of "special circumstances" under section 2-714 is not a precondition to a buyer's recovery of
incidental and consequential damages under this section. McCoolidge v. Oyvetsky, 292 Neb. 955, 874 N.W.2d
892 (2016).
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UCC 3-420.

When this section applies, a litigant cannot rely on common-law causes of action. Zornes v. Zornes, 292 Neb.
271,872 N.W.2d 571 (2015).
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ACCOUNTANTS §1-136.02

CHAPTER 1
ACCOUNTANTS

Section
1-136.02. Permit; when issued.

1-136.02 Permit; when issued.

(1) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a certificate as a certified public accountant when such holder has

had:

(a) Two years of accounting experience satisfactory to the board, in any state
or foreign country, in employment as an accountant in a firm, proprietorship,
partnership, corporation, limited liability company, or other business entity
authorized in any state to engage in the practice of public accountancy under
the supervision of an active certified public accountant who is the holder of a
permit issued under subdivision (1)(a) of section 1-136 or the equivalent issued
by another state;

(b) Except as provided in subdivision (c) of this subsection, three years of
accounting experience satisfactory to the board, in any state or foreign country,
in employment as (i) an accountant in government or business under the
supervision of an active certified public accountant who is the holder of a
permit issued under subdivision (1)(a) of section 1-136 or the equivalent issued
by another state or (ii) faculty at a college or university of recognized standing
under the supervision of an active certified public accountant who is the holder
of a permit issued under subdivision (1)(a) of section 1-136 or the equivalent
issued by another state; or

(c) Two years of accounting experience satisfactory to the board in employ-
ment as an accountant in the office of the Auditor of Public Accounts or the
Department of Revenue under the supervision of an active certified public
accountant who is the holder of a permit issued under subdivision (1)(a) of
section 1-136 or the equivalent issued by another state.

(2) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a reciprocal certificate issued under section 1-124 upon a showing
that:

(a) He or she meets all current requirements in this state for issuance of a
permit at the time the application is made; and

(b) At the time of the application for a permit the applicant, within the ten
years immediately preceding application, meets the experience requirement in
subdivision (1)(a), (b), or (c) of this section.

Source: Laws 1977, LB 290, § 3; Laws 1993, LB 41, § 2; Laws 1997, LB
114, § 29; Laws 2007, LB24, § 2; Laws 2009, LB31, § 19; Laws
2013, LB27, § 1; Laws 2016, LB853, § 5; Laws 2017, LB56, § 1.
Effective date August 24, 2017.
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AGRICULTURE §2-305

CHAPTER 2
AGRICULTURE

Article.
3. Community Gardens Act. 2-301, 2-305.

10. Plant Diseases, Insect Pests, and Animal Pests.
(j) Grasshoppers and Other Pests. 2-1066 to 2-1071. Repealed.
(k) Plant Protection and Plant Pest Act. 2-1073 to 2-10,116.

12. Horseracing. 2-1222.

32. Natural Resources. 2-3228.

35. Graded Eggs. 2-3501 to 2-3526.

38. Marketing, Development, and Promotion of Agricultural Products.
(c) Agricultural Products Promotion and Development. 2-3815.

39. Milk.
(e) Dairy Study. 2-3993. Repealed.

53. Carbon Sequestration. Repealed.

ARTICLE 3
COMMUNITY GARDENS ACT
Section

2-301. Act, how cited.
2-305. Repealed. Laws 2017, LB644, § 21.

2-301 Act, how cited.

Sections 2-301 to 2-304 shall be known and may be cited as the Community
Gardens Act.

Source: Laws 2015, LB175, § 11; Laws 2017, LB644, § 1.
Effective date August 24, 2017.

2-305 Repealed. Laws 2017, LB644, § 21.

ARTICLE 10
PLANT DISEASES, INSECT PESTS, AND ANIMAL PESTS

(j) GRASSHOPPERS AND OTHER PESTS

Section

2-1066. Repealed. Laws 2017, LB274, § 6
2-1067. Repealed. Laws 2017, LB274, § 6.
2-1068. Repealed. Laws 2017, LB274, § 6.
2-1069. Repealed. Laws 2017, LB274, § 6.
2-1070. Repealed. Laws 2017, LB274, § 6.
2-1071. Repealed. Laws 2017, LB274, § 6.

(k) PLANT PROTECTION AND PLANT PEST ACT

2-1073. Public policy declaration.

2-1091. Implementation or enforcement of act; department; powers.
2-10,110. Implementation or enforcement agreements authorized.
2-10,116. Rules and regulations.
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§2-1066 AGRICULTURE
(j) GRASSHOPPERS AND OTHER PESTS
2-1066 Repealed. Laws 2017, LB274, § 6.
2-1067 Repealed. Laws 2017, LB274, § 6.
2-1068 Repealed. Laws 2017, LB274, § 6.
2-1069 Repealed. Laws 2017, LB274, § 6.
2-1070 Repealed. Laws 2017, LB274, § 6.
2-1071 Repealed. Laws 2017, LB274, § 6.

(k) PLANT PROTECTION AND PLANT PEST ACT

2-1073 Public policy declaration.

It is hereby declared to be the public policy of the State of Nebraska and the
purpose of the Plant Protection and Plant Pest Act to protect and foster the
health, prosperity, and general welfare of Nebraska residents by preserving and
protecting the plant industry and the agricultural interests of the state. Because
of the importance of the plant industry and agricultural interests to the welfare
and economy of the state and the damage which can result from the uncon-
trolled proliferation of plant pests, there is a need to impose standards and
restrictions on the movement and care of plants and the movement, treatment,
control, and eradication of plant pests within the state. The Department of
Agriculture shall be charged with administering and enforcing such standards
and restrictions through the act.

Source: Laws 1988, LB 874, § 2; Laws 2017, LB274, § 1.
Effective date August 24, 2017.

2-1091 Implementation or enforcement of act; department; powers.

For the purpose of implementation or enforcement of the Plant Protection
and Plant Pest Act or any rule or regulation, the department may:

(1) Enter at reasonable times and in a reasonable manner without being
subject to any action for trespass or damages, if reasonable care is exercised, all
property where plants are grown, packed, held prior to distribution, or distrib-
uted for the purpose of inspecting all plants, structures, vehicles, equipment,
packing materials, containers, records, and labels on such property or other-
wise implementing or enforcing the act. The department may inspect and
examine all records and property relating to compliance with the act. Such
records and property shall be made available to the department for review at
all reasonable times;

(2) In a reasonable manner, hold for inspection and take samples of any
plants and associated materials which may not be in compliance with the act;

(3) Inspect or reinspect at any time or place any plants that are in the state or
being shipped into or through the state and treat, seize, destroy, require
treatment or destruction of, or return to the state of origin any plants in order
to inhibit or prevent the movement of plant pests throughout the state;

(4) Obtain an inspection warrant in the manner prescribed in sections 29-830
to 29-835 from a court of record if any person refuses to allow the department
to inspect pursuant to this section;
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(5) Issue a written or printed withdrawal-from-distribution order and post
signs to delineate sections not marked pursuant to subsection (3) of section
2-1095 or sections of distribution locations and to notify persons of any
withdrawal-from-distribution order when the department has reasonable cause
to believe any lot of nursery stock is being distributed in violation of the act or
any rule or regulation;

(6) Apply for a restraining order, a temporary or permanent injunction, or a
mandatory injunction against any person violating or threatening to violate the
act or the rules and regulations. The district court of the county where the
violation is occurring or is about to occur shall have jurisdiction to grant such
relief upon good cause shown. Relief may be granted notwithstanding the
existence of any other remedy at law and shall be granted without bond;

(7) Issue a quarantine or establish a quarantine area;

(8) Cooperate and enter into agreements, including harmonization plans,
with any person in order to carry out the purpose of the act;

(9) Establish a restricted plant pest list to prohibit the movement into the
state of plant pests not known to occur in Nebraska and to prohibit the
movement of those plant pests present in the state but known to be destructive
to the plant industry;

(10) Issue European corn borer quarantine certificates, phytosanitary certifi-
cates, and export certificates on plants for individual shipment to other states
or foreign countries if those plants comply with the requirements or regulations
of such state or foreign country or issue quarantine compliance agreements or
European corn borer quarantine certification licenses;

(11) Inspect plants that any person desires to ship into another state or
country when such person has made an application to the department for such
inspection. The inspection shall determine the presence of plant pests to
determine the acceptance of the plants into other states or countries. The
department may accept the inspections of laboratories authorized by the
department or field inspectors of the department;

(12) Certify plants or property to meet the requirements of specific quaran-
tines imposed on Nebraska or Nebraska plants. The quarantine certification
requirements shall be set forth in the rules and regulations;

(13) Until increased or decreased by rules or regulations, assess and collect
fees set forth in section 2-1091.02 for inspections, services, or work performed
in carrying out subdivisions (8) and (10) through (12) of this section. Inspection
time shall include the driving to and from the location of the inspection in
addition to the time spent conducting the inspection, and the mileage charge
shall be for the purpose of inspection. Any fee charged to the department
relating to such subdivisions shall be paid by the person requesting the
inspection, services, or work. The department may, for purposes of administer-
ing such subdivisions, establish in rules and regulations inspection require-
ments, standards, and issuance, renewal, or revocation of licenses, certificates,
or agreements necessitated by such subdivisions;

(14) Conduct continuing survey and detection programs on plant pests to
monitor the population or spread of plant pests;

(15) Implement programs or plans to eradicate, manage, treat, or control
plant pests;
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(16) Issue, place on probation, suspend, or revoke licenses issued or agree-
ments entered into pursuant to the act or deny applications for such licenses or
agreements pursuant to the act; and

(17) Issue orders imposing administrative fines or cease and desist orders
pursuant to the act.
Source: Laws 1988, LB 874, § 20; Laws 1993, LB 406, § 11; Laws 2013,

LB68, § 8; Laws 2017, LB274, § 2.
Effective date August 24, 2017.

2-10,110 Implementation or enforcement agreements authorized.

The department may receive grants-in-aid or receive and disperse pass-
through funds or otherwise cooperate and enter into agreements with the
United States Department of Agriculture or any other person in the depart-
ment’s implementation or enforcement of the Plant Protection and Plant Pest
Act or federal programs related to plant protection or plant pests in the state.

Source: Laws 1988, LB 874, § 39; Laws 2017, LB274, § 3.
Effective date August 24, 2017.

2-10,116 Rules and regulations.

The department shall have authority to adopt and promulgate such rules and
regulations as are necessary to the effective discharge of its duties under the
Plant Protection and Plant Pest Act. The rules and regulations may include, but
shall not be limited to, provisions governing:

(1) The issuance and revocation of licenses as authorized by the Plant
Protection and Plant Pest Act;

(2) The assessment and collection of license, inspection, reinspection, and
delinquent fees;

(3) The withdrawal from distribution of nursery stock;

(4) The care, viability, and standards for nursery stock;

(5) The labeling and shipment of nursery stock;

(6) The issuance and release of plant pest quarantines and withdrawal-from-
distribution orders;

(7) The establishment of a restricted plant pest list;

(8) The preparation, maintenance, handling, and filing of reports by persons
subject to the act;

(9) The adoption of the American Association of Nurserymen’s American
Standard for Nursery Stock insofar as it does not conflict with any provision of
the act;

(10) Factors to be considered when the director issues an order imposing an
administrative fine;

(11) The planting of certified seed potatoes in the state; and

(12) The implementation of programs or plans involving the movement,
treatment, control, and eradication of plant pests in the state.

Source: Laws 1988, LB 874, § 45; Laws 1993, LB 406, § 31; Laws 2008,
LB791, § 4; Laws 2017, LB274, § 4.
Effective date August 24, 2017.
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ARTICLE 12
HORSERACING

Section
2-1222. Racing Commission’s Cash Fund; created; receipts; use; investment.

2-1222 Racing Commission’s Cash Fund; created; receipts; use; investment.

There is hereby created the Racing Commission’s Cash Fund from which
shall be appropriated such amounts as are available therefrom and as shall be
considered incident to the administration of the State Racing Commission’s
office. The fund shall contain all license fees and gross receipt taxes collected
by the commission as provided under sections 2-1203, 2-1203.01, and 2-1208
but shall not include taxes collected pursuant to section 2-1208.01, and such
fees and taxes collected shall be remitted to the State Treasurer for credit to the
Racing Commission’s Cash Fund. Money in the fund may be transferred to the
General Fund at the direction of the Legislature. The State Treasurer shall
transfer one hundred fifty thousand dollars from the fund to the General Fund
on or before June 15, 2018, on such dates and in such amounts as directed by
the budget administrator of the budget division of the Department of Adminis-
trative Services. Any money in the Racing Commission’s Cash Fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1980, LB 939, § 6; Laws 1992, LB 718, § 7; Laws 1994, LB
1066, § 4; Laws 2014, LB656, § 7; Laws 2017, LB331, § 16.
Effective date May 16, 2017.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 32
NATURAL RESOURCES

Section
2-3228. Districts; powers; Nebraska Association of Resources Districts; retirement plan
reports; duties.

2-3228 Districts; powers; Nebraska Association of Resources Districts; retire-
ment plan reports; duties.

(1) Each district shall have the power and authority to:

(a) Receive and accept donations, gifts, grants, bequests, appropriations, or
other contributions in money, services, materials, or otherwise from the United
States or any of its agencies, from the state or any of its agencies or political
subdivisions, or from any person as defined in section 49-801 and use or
expend all such contributions in carrying on its operations;

(b) Establish advisory groups by appointing persons within the district, pay
necessary and proper expenses of such groups as the board shall determine,
and dissolve such groups;

(c) Employ such persons as are necessary to carry out its authorized purposes
and, in addition to other compensation provided, establish and fund a pension
plan designed and intended for the benefit of all permanent full-time employees
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of the district. Any recognized method of funding a pension plan may be
employed. Employee contributions shall be required to fund at least fifty
percent of the benefits, and past service benefits may be included. The district
shall pay all costs of any such past service benefits, which may be retroactive to
July 1, 1972, and the plan may be integrated with old age and survivors’
insurance, generally known as social security. A uniform pension plan, includ-
ing the method for jointly funding such plan, shall be established for all districts
in the state. A district may elect not to participate in such a plan but shall not
establish an independent plan;

(d) Purchase liability, property damage, workers’ compensation, and other
types of insurance as in the judgment of the board are necessary to protect the
assets of the district;

(e) Borrow money to carry out its authorized purposes;

(f) Adopt and promulgate rules and regulations to carry out its authorized
purposes; and

(g) Invite the local governing body of any municipality or county to designate
a representative to advise and counsel with the board on programs and policies
that may affect the property, water supply, or other interests of such municipal-
ity or county.

(2) Beginning December 31, 1998, through December 31, 2017:

(a) The Nebraska Association of Resources Districts as organized under the
Interlocal Cooperation Act shall file with the Public Employees Retirement
Board an annual report on each retirement plan established pursuant to this
section and section 401(a) of the Internal Revenue Code and shall submit
copies of such report to the Auditor of Public Accounts. The Auditor of Public
Accounts may prepare a review of such report pursuant to section 84-304.02
but is not required to do so. The annual report shall be in a form prescribed by
the Public Employees Retirement Board and shall contain the following infor-
mation for each such retirement plan:

(i) The number of persons participating in the retirement plan;
(ii) The contribution rates of participants in the plan;

(iii) Plan assets and liabilities;

(iv) The names and positions of persons administering the plan;
(v) The names and positions of persons investing plan assets;
(vi) The form and nature of investments;

(vii) For each defined contribution plan, a full description of investment
policies and options available to plan participants; and

(viii) For each defined benefit plan, the levels of benefits of participants in the
plan, the number of members who are eligible for a benefit, and the total
present value of such members’ benefits, as well as the funding sources which
will pay for such benefits.

If a plan contains no current active participants, the association may file in
place of such report a statement with the Public Employees Retirement Board
indicating the number of retirees still drawing benefits, and the sources and
amount of funding for such benefits; and

(b) If such retirement plan is a defined benefit plan which was open to new
members on January 1, 2004, in addition to the reports required by section
13-2402, the association shall cause to be prepared an annual report and shall
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file the same with the Public Employees Retirement Board and the Nebraska
Retirement Systems Committee of the Legislature and submit to the Auditor of
Public Accounts a copy of such report. The Auditor of Public Accounts may
prepare a review of such report pursuant to section 84-304.02 but is not
required to do so. If the association does not submit a copy of the report to the
Auditor of Public Accounts within six months after the end of the plan year, the
Auditor of Public Accounts may audit, or cause to be audited, the association.
All costs of the audit shall be paid by the association. The report shall consist of
a full actuarial analysis of each such retirement plan established pursuant to
this section. The analysis shall be prepared by an independent private organiza-
tion or public entity employing actuaries who are members in good standing of
the American Academy of Actuaries, and which organization or entity has
demonstrated expertise to perform this type of analysis and is unrelated to any
organization offering investment advice or which provides investment manage-
ment services to the retirement plan. The report to the Nebraska Retirement
Systems Committee shall be submitted electronically.

Source: Laws 1969, c. 9, § 28, p. 118; Laws 1975, LB 404, § 5; Laws
1983, LB 36, § 4; Laws 1985, LB 387, § 1; Laws 1991, LB 15,
§ 2; Laws 1994, LB 480, § 10; Laws 1998, LB 1191, § 2; Laws
1999, LB 436, § 5; Laws 1999, LB 795, § 1; Laws 2000, LB 891,
§ 1; Laws 2011, LB474, § 1; Laws 2014, LB759, § 2; Laws 2017,
LB415, § 1.
Effective date May 24, 2017.

Cross References

Interlocal Cooperation Act, see section 13-801.

ARTICLE 35
GRADED EGGS

Section

2-3501. Repealed. Laws 2017, LB134, § 15.
2-3502. Repealed. Laws 2017, LB134, § 15.
2-3503. Repealed. Laws 2017, LB134, § 15.
2-3504. Repealed. Laws 2017, LB134, § 15.
2-3505. Repealed. Laws 2017, LB134, § 15.
2-3506. Repealed. Laws 2017, LB134, § 15.
2-3507. Repealed. Laws 2017, LB134, § 15.
2-3508. Repealed. Laws 2017, LB134, § 15.
2-3509. Repealed. Laws 2017, LB134, § 15.
2-3510. Repealed. Laws 2017, LB134, § 15.
2-3511. Repealed. Laws 2017, LB134, § 15.
2-3512. Repealed. Laws 2017, LB134, § 15.
2-3513. Repealed. Laws 2017, LB134, § 15.
2-3514. Repealed. Laws 2017, LB134, § 15.
2-3515. Repealed. Laws 2017, LB134, § 15.
2-3516. Repealed. Laws 2017, LB134, § 15.
2-3518. Repealed. Laws 2017, LB134, § 15.
2-3519. Repealed. Laws 2017, LB134, § 15.
2-3520. Repealed. Laws 2017, LB134, § 15.
2-3521. Repealed. Laws 2017, LB134, § 15.
2-3522. Repealed. Laws 2017, LB134, § 15.
2-3523. Repealed. Laws 2017, LB134, § 15.
2-3524. Repealed. Laws 2017, LB134, § 15.
2-3525. Repealed. Laws 2017, LB134, § 15.
2-3526. Graded Egg Fund; transfer.
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2-3501 Repealed.
2-3502 Repealed.
2-3503 Repealed.
2-3504 Repealed.
2-3505 Repealed.
2-3506 Repealed.
2-3507 Repealed.
2-3508 Repealed.
2-3509 Repealed.
2-3510 Repealed.
2-3511 Repealed.
2-3512 Repealed.
2-3513 Repealed.
2-3514 Repealed.
2-3515 Repealed.
2-3516 Repealed.
2-3518 Repealed.
2-3519 Repealed.
2-3520 Repealed.
2-3521 Repealed.
2-3522 Repealed.
2-3523 Repealed.
2-3524 Repealed.

2-3525 Repealed.
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Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §
Laws 2017, LB134, §

Laws 2017, LB134, §

2-3526 Graded Egg Fund; transfer.

The State Treasurer shall transfer any money in the Graded Egg Fund to the
Pure Food Cash Fund on August 24, 2017.

Source: Laws 2017, LB134, § 13.
Effective date August 24, 2017.
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ARTICLE 38

MARKETING, DEVELOPMENT, AND PROMOTION
OF AGRICULTURAL PRODUCTS

(c) AGRICULTURAL PRODUCTS PROMOTION AND DEVELOPMENT

Section
2-3815. Agriculture promotion and development program; established; purposes;
employment of specialists.

(c) AGRICULTURAL PRODUCTS PROMOTION AND DEVELOPMENT

2-3815 Agriculture promotion and development program; established; pur-
poses; employment of specialists.

(1) The Department of Agriculture shall establish an agriculture promotion
and development program. The department shall employ a program director
and one specialist in research techniques and market development. Both
individuals shall report directly to the Director of Agriculture.

(2) The program shall concentrate on the identification and development of
opportunities to enhance profitability in agriculture and to stimulate agricul-
ture-related economic development. Program activities may include, but not be
limited to, (a) promotion and market development, (b) value-added processing
of alternative and traditional commodities, (c¢) agricultural diversification, in-
cluding poultry development and aquaculture, (d) agricultural cooperatives,
and (e) alternative crops.

(3) The Department of Agriculture shall serve as the facilitator, coordinator,
and catalyst for developments through and with the Nebraska Food Processing
Center, the Cooperative Extension Service of the University of Nebraska, the
commodity boards, the Department of Economic Development, other state
agencies, the United States Department of Agriculture grant programs, and the
private sector. It is the intent of the Legislature that the department foster close
working relationships between production agriculture and existing programs
for the purposes of agricultural development and promotion. The department
may enter into such contracts as may be necessary to carry out the purposes of
this section.

(4) For purposes of this section, unless the context otherwise requires, private
sector includes, but is not limited to, representatives of food industry associa-
tions, lenders, or venture capital groups.

Source: Laws 1987, LB 561, § 1; R.S.1943, (1987), § 2-2516; Laws 2011,
LB334,§ 1; Laws 2017, LB644, § 2.
Effective date August 24, 2017.

ARTICLE 39
MILK

(e) DAIRY STUDY

Section
2-3993. Repealed. Laws 2017, LB2, § 3.

(e) DAIRY STUDY
2-3993 Repealed. Laws 2017, LB2, § 3.
41 2017 Supplement



§2-5301 AGRICULTURE

ARTICLE 53
CARBON SEQUESTRATION

Section

2-5301. Repealed. Laws 2017, LB644, § 21.
2-5302. Repealed. Laws 2017, LB644, § 21.
2-5303. Repealed. Laws 2017, LB644, § 21.

2-5305. Repealed. Laws 2017, LB644, § 21.
2-5306. Repealed. Laws 2017, LB644, § 21.

2-5301 Repealed. Laws 2017, LB644, § 21.
2-5302 Repealed. Laws 2017, LB644, § 21.
2-5303 Repealed. Laws 2017, LB644, § 21.
2-5305 Repealed. Laws 2017, LB644, § 21.
2-5306 Repealed. Laws 2017, LB644, § 21.
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CHAPTER 3
AERONAUTICS

Article.
1. General Provisions. 3-101 to 3-164.
2. Airports and Landing Fields. 3-201 to 3-239.
3. Airport Zoning. 3-303, 3-332.
4. Regulation of Structures. 3-403 to 3-409.

ARTICLE 1
GENERAL PROVISIONS

Section

3-101. Terms, defined.

3-102. Purpose of act.

3-103. Division of Aeronautics; director; appointment; qualifications; duties; oath.

3-104. Nebraska Aeronautics Commission; created; members, appointment; term;
qualification; chairperson; quorum; meetings; compensation; duties.

3-105. Division; seal; rules and regulations; adopt.

3-106. Division; aircraft; purchase; use; report; contents.

3-107. Division; general supervision; state funds; expenditure; recovery.

3-108. Division; cooperate with federal government, political subdivisions, and others
engaged in aeronautics; hearings; reports; contents.

3-109. Division; powers; rules and regulations; applicability to federal government.

3-110. Rules and regulations; conform to federal regulation.

3-111. Rules and regulations; where kept.

3-113. Division; engineering and technical services; availability.

3-114. Division; represent state in aeronautical matters.

3-115. Actions by or against division; intervention.

3-116. Enforcement; intergovernmental cooperation.

3-117. Director; investigations; hearings; oaths; certify official acts; subpoenas; compel
attendance of witnesses; violation; penalty.

3-118. Division; reports of investigations or hearings; evidence; how used.

3-119. Division; assist in acquisition, development, operation, or maintenance of
airports.

3-120. Division; contracts; authorized.

3-121. Division; airway and airport; exclusive right prohibited.

3-123. Division; cooperate with federal government; comply with federal laws.

3-124. Division; acceptance of gifts of money, authorized; terms and conditions.

3-125. Division; contracts; laws governing.

3-126. Aeronautics Cash Fund; created; use; investment.

3-127. Director; duties.

3-128. Division; regulation of airports.

3-131. License, certificate, permit, or registration; duty to carry, present for inspection,
and exhibit.

3-133. Airports; license; requirement; approval of site; operation without license
unlawful.

3-134. Air navigation facility; certificate of approval; hearing; notice; order; license.

3-135. Air navigation facility; certificate of approval; hearing; standards to be
considered.

3-137. Air navigation facility; certificate of approval; revocation, grounds.

3-139. Division; certificate of approval, permit, or license; refuse to issue; notice; set
forth reasons; inspection of premises.

3-140. Appeal; procedure.
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Section

3-141. Division; air navigation facilities; acquire by purchase, gift, or condemnation;
establish; improve; operate; dispose of property; exception.

3-142. Division; airports; easements; acquire by condemnation.

3-143. Division; joint activities; authorized.

3-144. Division; right of eminent domain; procedure.

3-145. Division; airport; lease; sell; supplies.

3-146. Division; rentals; power to determine; charges; lien; enforce.

3-147. Airports; acquisition of land; purpose.

3-148. Aircraft fuel tax; Aircraft Fuel Tax Fund; created; distribution; terms, defined.

3-149. Aircraft fuel tax; collection; violation; penalty.

3-152. Violations; penalty.

3-154. Act, how cited.

3-155. Real property formerly used as army airfields; disposal; conditions.

3-156. Aeronautics Trust Fund; created; real property; proceeds of sale; how used;
investment.

3-157. Division; real property; lease; when; requirements.

3-158. Person renting aircraft; insurance information; notice.

3-159. Authorization to purchase new aircraft; sale of aircraft.

3-160. Employees of Department of Aeronautics; transfer to Division of Aeronautics;
how treated.

3-161. Reference to Department of Aeronautics in contracts or other documents; how
construed; contracts and property; how treated.

3-162. Actions and proceedings; how treated.

3-163. Provisions of law; how construed.

3-164. Property of Department of Aeronautics; transfer to Division of Aeronautics;
appropriation and salary limit; how treated.

3-101 Terms, defined.

For purposes of the State Aeronautics Act and the laws of this state relating
to aeronautics, the following words, terms, and phrases shall have the mean-
ings given in this section, unless otherwise specifically defined or unless
another intention clearly appears or the context otherwise requires:

(1) Aeronautics means transportation by aircraft; the operation, construction,
repair, or maintenance of aircraft, aircraft power plants, and accessories,
including the repair, packing, and maintenance of parachutes; and the design,
establishment, construction, extension, operation, improvement, repair, or
maintenance of airports, restricted landing areas, or other air navigation
facilities, and air instruction;

(2) Aircraft means any contrivance now known, hereafter invented, used, or
designed for navigation of or flight in the air;

(3) Airport means (a) any area of land or water, except a restricted landing
area, which is designed for the landing and takeoff of aircraft, whether or not
facilities are provided for the sheltering, servicing, or repairing of aircraft or for
receiving or discharging passengers or cargo, (b) all appurtenant areas used or
suitable for airport buildings or other airport facilities, and (c) all appurtenant
rights-of-way, whether heretofore or hereafter established;

(4) Air navigation facility means any facility, other than one owned or
controlled by the federal government, used in, available for use in, or designed
for use in aid of air navigation, including airports, restricted landing areas, and
any structures, mechanisms, lights, beacons, marks, communicating systems, or
other instrumentalities or devices used or useful as an aid or constituting an
advantage or convenience to the safe takeoff, navigation, and landing of
aircraft, or the safe and efficient operation or maintenance of an airport or
restricted landing area and any combination of any or all of such facilities;
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(5) Air navigation means the operation or navigation of aircraft in the air
space over this state or upon any airport or restricted landing area within this
state;

(6) Airman means any individual who engages, as the person in command, or
as pilot, mechanic, or member of the crew, in the navigation of aircraft while
under way and (excepting individuals employed outside the United States, any
individual employed by a manufacturer of aircraft, aircraft engines, propellers,
or appliances to perform duties as inspector or mechanic in connection
therewith, and any individual performing inspection or mechanical duties in
connection with aircraft owned or operated by him or her) any individual who
is directly in charge of the inspection, maintenance, overhauling, or repair of
aircraft engines, propellers, or appliances and any individual who serves in the
capacity of aircraft dispatcher or air traffic control-tower operator;

(7) Air instruction means the imparting of aeronautical information by any
aeronautics instructor or in or by any air school or flying club;

(8) Aeronautics instructor means any individual engaged in giving instruc-
tion, or offering to give instruction, in aeronautics, either in flying or ground
subjects, or both, for hire or reward, without advertising such occupation,
without calling his or her facilities an air school or anything equivalent thereto,
and without employing or using other instructors. It does not include any
instructor in any public school or university of this state or any institution of
higher learning duly accredited and approved for carrying on collegiate work
while engaged in his or her duties as such instructor;

(9) Airport protection privileges means easements through or other interests
in air space over land or water, interests in airport hazards outside the
boundaries of airports or restricted landing areas, and other protection privi-
leges, the acquisition or control of which is necessary to insure safe approaches
to the landing areas of airports and restricted landing areas and the safe and
efficient operation thereof;

(10) Airport hazard means any structure, object of natural growth, or use of
land which obstructs the air space required for the flight of aircraft in landing
or taking off at any airport or restricted landing area or is otherwise hazardous
to such landing or taking off;

(11) Civil aircraft means any aircraft other than a public aircraft;
(12) Commission means the Nebraska Aeronautics Commission;
(13) Director means the Director of Aeronautics;

(14) Division means the Division of Aeronautics of the Department of Trans-
portation;

(15) Flying club means any person, other than an individual, who, neither for
profit nor reward, owns, leases, or uses one or more aircraft for the purpose of
instruction or pleasure or both;

(16) Location means the general vicinity to be served by a specific airport;

(17) Municipality means any county, city, village, or town of this state and
any other political subdivision, public corporation, authority, or district in this
state which is or may be authorized by law to acquire, establish, construct,
maintain, improve, and operate airports and other air navigation facilities;
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(18) Navigable air space means air space above the minimum altitudes of
flight prescribed by the laws of this state or by the rules and regulations
adopted and promulgated by the division consistent therewith;

(19) Operation of aircraft or operate aircraft means the use of aircraft for the
purpose of air navigation and includes the navigation or piloting of aircraft.
Any person who causes or authorizes the operation of aircraft, whether with or
without the right of legal control, in the capacity of owner, lessee, or otherwise,
of the aircraft, shall be deemed to be engaged in the operation of aircraft within
the meaning of the statutes of this state;

(20) Privately owned public use airport means any airport owned by a person
which is primarily engaged in the business of providing necessary services and
facilities for the operation of civil aircraft and which (a) has at least one paved
runway, (b) is engaged in the retail sale of aviation gasoline or aviation jet fuel,
and (c) possesses facilities for the sheltering, servicing, or repair of aircraft;

(21) Public aircraft means an aircraft used exclusively in the service of any
government or of any political subdivision thereof, including the government of
any state, territory, or possession of the United States or the District of
Columbia, but not including any government-owned aircraft engaged in carry-
ing persons or property for commercial purposes;

(22) Restricted landing area means any area of land, water, or both, which is
used or is made available for the landing and takeoff of aircraft, the use of
which shall, except in case of emergency, be only as provided from time to time
by the commission;

(23) Site means the specific land area to be used as an airport; and

(24) State airway means a route in the navigable air space over and above the
lands or waters of this state, designated by the division as a route suitable for
air navigation.

Source: Laws 1945, c. 5, § 1, p. 75; Laws 1976, LB 460, § 1; Laws 1993,
LB 121, § 82; Laws 1995, LB 609, § 1; Laws 2017, LB339, § 1.
Operative date July 1, 2017.

3-102 Purpose of act.

The purpose of the State Aeronautics Act is to further the public interest and
aeronautical progress by (1) providing for the protection and promotion of
safety in aeronautics, (2) cooperating in effecting a uniformity of the laws
relating to the development and regulation of aeronautics in the several states,
(3) revising existing statutes relative to the development and regulation of
aeronautics so as to grant such powers to and impose such duties upon the
division in order that the state may properly perform its functions relative to
aeronautics and effectively exercise its jurisdiction over persons and property
within such jurisdiction, may assist in the promotion of a statewide system of
airports, may cooperate with and assist the political subdivisions of this state
and others engaged in aeronautics, and may encourage and develop aeronau-
tics, (4) establishing uniform regulations, consistent with federal regulations
and those of other states, in order that those engaged in aeronautics of every
character may so engage with the least possible restriction, consistent with the
safety and the rights of others, and (5) providing for cooperation with the
federal authorities in the development of a national system of civil aviation and
for coordination of the aeronautical activities of those authorities and the
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authorities of this state by assisting in accomplishing the purposes of federal
legislation and eliminating costly and unnecessary duplication of functions
properly in the province of federal agencies.

Source: Laws 1945, c. 5,§ 2, p. 79; Laws 2017, LB339, § 2.
Operative date July 1, 2017.

3-103 Division of Aeronautics; director; appointment; qualifications; duties;
oath.

(1) The Division of Aeronautics shall be a division of the Department of
Transportation.

(2)(a) Until December 31, 2017, the chief administrative officer of the division
shall be the director, to be known as the Director of Aeronautics, and shall be
appointed by the Governor, subject to confirmation by the Legislature, with due
regard to his or her fitness through aeronautical education and by knowledge of
and recent practical experience in aeronautics. The director shall devote full
time to the performance of his or her official duties and shall not have any
pecuniary interest in, stock in, or bonds of any civil aeronautics enterprise. The
director shall, before assuming the duties of the office, take and subscribe an
oath, such as is required by state officers. The director shall be bonded or
insured as required by section 11-201. The director shall receive such compen-
sation as the Governor, with the approval of the commission, shall determine,
subject to the provisions of the legislative appropriations bill.

(b) Beginning January 1, 2018, the chief administrative officer of the division
shall be the Director of Aeronautics who shall be appointed by and report
directly to the Director-State Engineer, subject to confirmation by the Legisla-
ture, with due regard to his or her fitness through aeronautical education and
by knowledge of and recent practical experience in aeronautics. The director
shall devote full time to the performance of his or her official duties and shall
not have any pecuniary interest in, stock in, or bonds of any civil aeronautics
enterprise. The director shall, before assuming the duties of the office, take and
subscribe an oath, such as is required by state officers.

Source: Laws 1945, c. 5, § 3(1), p. 80; Laws 1947, c. 16, § 1, p. 95; Laws
1978, LB 653, § 3; Laws 2004, LB 884, § 2; Laws 2017, LB339,
§ 3.
Operative date July 1, 2017.

3-104 Nebraska Aeronautics Commission; created; members, appointment;
term; qualification; chairperson; quorum; meetings; compensation; duties.

(1) There is hereby created the Nebraska Aeronautics Commission which
shall consist of five members, who shall be appointed by the Governor. The
terms of office of the members of the commission initially appointed shall
expire on March 1 of the years 1946, 1947, 1948, 1949, and 1950, as designated
by the Governor in making the respective appointments. As the terms of
members expire, the Governor shall, on or before March 1 of each year,
appoint a member of the commission for a term of five years to succeed the
member whose term expires. Each member shall serve until the appointment
and qualification of his or her successor. In case of a vacancy occurring prior
to the expiration of the term of a member, the appointment shall be made only
for the remainder of the term. All members of the commission shall be citizens
and bona fide residents of the state and, in making such an appointment, the
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Governor shall take into consideration the interest or training of the appointee
in some one or all branches of aviation. The commission shall, in December of
each year, select a chairperson for the ensuing year. The Director of Aeronau-
tics shall serve as secretary as set forth in section 3-127. Three members shall
constitute a quorum, and no action shall be taken by less than a majority of the
commission.

(2) The commission shall meet upon the written call of the chairperson, the
director, or any two members of the commission. Regular meetings shall be
held at the office of the division but, whenever the convenience of the public or
of the parties may be promoted or delay or expense may be prevented, the
commission may hold meetings or proceedings at any other place designated by
it. All meetings of the commission shall be open to the public. No member shall
receive any salary for his or her service, but each shall be reimbursed for actual
and necessary expenses incurred by him or her in the performance of his or her
duties as provided in sections 81-1174 to 81-1177.

(3)(a) Until December 31, 2017, it shall be the duty of the commission to
advise the Governor relative to the appointment of the Director of Aeronautics,
and the commission shall report to the Governor whenever it feels that the
Director of Aeronautics is not properly fulfilling his or her duties.

(b) Beginning January 1, 2018, the commission shall advise the Director-
State Engineer relative to the appointment of the Director of Aeronautics, and
the commission shall report to the Director-State Engineer whenever the
commission feels that the Director of Aeronautics is not properly fulfilling his
or her duties. The commission shall also advise the Governor on the general
status and state of aviation in Nebraska.

(c) The commission shall further act in an advisory capacity to the Director of
Aeronautics and Director-State Engineer.

(4) The commission shall have, in addition, the following specific duties: (a)
To allocate state funds and approve the use of federal funds to be spent for the
construction or maintenance of airports; (b) to designate the locations and
approve sites of airports; (c) to arrange and authorize the purchase of aircraft
upon behalf of the state; (d) to select and approve pilots to be employed by the
state, if any; and (e) to assist the Director of Aeronautics in formulating the
regulations and policies to be carried out by the division under the terms of the
State Aeronautics Act. The commission may allocate state funds for the pro-
motion of aviation as defined for the purpose of this section by the division by
rule and regulation. The director may designate one or more members of the
commission to represent the division in conferences with officials of the federal
government, of other states, of other agencies or municipalities of this state, or
of persons owning privately owned public use airports.

Source: Laws 1945, c. 5, § 3(2), p. 80; Laws 1976, LB 460, § 2; Laws
1981, LB 204, § 12; Laws 1995, LB 609, § 2; Laws 2004, LB 824,
§ 1; Laws 2017, LB339, § 4.
Operative date July 1, 2017.

3-105 Division; seal; rules and regulations; adopt.

The division shall adopt a seal and adopt and promulgate rules and regula-
tions for its administration. All rules, regulations, and orders of the Department
of Aeronautics adopted prior to July 1, 2017, in connection with the powers,
duties, and functions transferred to the Division of Aeronautics of the Depart-
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ment of Transportation pursuant to Laws 2017, LB339, shall continue to be
effective until revised, amended, repealed, or nullified pursuant to law.

Source: Laws 1945, c. 5, § 4, p. 82; Laws 1955, c. 231, § 6, p. 719; Laws
1976, LB 460, § 3; Laws 1981, LB 545, § 3; Laws 2017, LB339,

§ 5.
Operative date July 1, 2017.

Cross References

For pr Igation of administrative rules, see Chapter 84, article 9.

3-106 Division; aircraft; purchase; use; report; contents.

(1) The division may purchase aircraft for the use of state government and
may sell any state aircraft that is not needed or suitable for state uses. State
aircraft shall be subject at all times to the written orders of the Governor for
use and service in any branch of the state government. The division shall
establish an hourly rate for use of a state aircraft by a state official or agency.
The hourly rate shall not include an amount to recover the cost of acquisition
by purchase, but shall include amounts for items such as variable fuel and oil
costs, routine maintenance costs, landing fees, and preventive maintenance
reserves. Such funds shall only be expended for the purposes provided for by
this section.

(2) It is the intent of the Legislature that the use of state-owned, chartered, or
rented aircraft by the division shall be for the sole purpose of state business.
The division shall electronically file with the Clerk of the Legislature a quarterly
report on the use of all state-owned, chartered, or rented aircraft by the division
that includes the following information for each trip: The name of the agency or
other entity traveling; the name of each individual passenger; all purposes of
the trip; the destination and intermediate stops; the miles flown; and the
duration of the trip.

Source: Laws 1945, c. 5, § 5, p. 82; Laws 2014, LB1016, § 2; Laws 2017,
LB339, § 6.
Operative date July 1, 2017.

3-107 Division; general supervision; state funds; expenditure; recovery.

The division shall have general supervision over aeronautics within this state.
It is empowered and directed to encourage, foster, and assist in the develop-
ment of aeronautics in this state and encourage the establishment of airports
and other air navigation facilities. No state funds for the acquisition, engineer-
ing, construction, improvement, or maintenance of airports shall be expended
upon any project or for any work upon any such project which is not done
under the supervision of the division. When any airport which has received
state grant funds pursuant to the State Aeronautics Act ceases to be an airport
or a privately owned public use airport, the division shall, consistent with all
other provisions of state and federal law, seek to recover so much of the state
funds provided to the airport as it may and shall deposit any such funds so
recovered into the Aeronautics Cash Fund.

Source: Laws 1945, c. 5, § 6(1), p. 83; Laws 1995, LB 609, § 3; Laws
2017, LB339, 8 7.
Operative date July 1, 2017.
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3-108 Division; cooperate with federal government, political subdivisions,
and others engaged in aeronautics; hearings; reports; contents.

The division shall cooperate with and assist the federal government, the
political subdivisions of this state, and others engaged in aeronautics or the
promotion of aeronautics and seek to coordinate the aeronautical activities of
these bodies. To this end, the division is empowered to confer with or to hold
joint hearings with any federal aeronautical agency in connection with any
matter arising under the State Aeronautics Act, or relating to the sound
development of aeronautics, and to avail itself of the cooperation, services,
records, and facilities of such federal agencies, as fully as may be practicable, in
the administration and enforcement of the act. The division shall reciprocate by
furnishing to the federal agencies its cooperation, services, records, and facili-
ties, insofar as may be practicable. The division shall report to the appropriate
federal agency all accidents in aeronautics in this state of which it is informed
and preserve, protect, and prevent the removal of the component parts of any
aircraft involved in an accident being investigated by it until a federal agency
institutes an investigation. The division shall report to the appropriate federal
agency all refusals to register federal licenses, certificates, or permits and all
revocations of certificates of registration, and the reasons therefor, and all
penalties, of which it has knowledge, imposed upon airmen for violations of the
laws of this state relating to aeronautics or for violations of the rules, regula-
tions, or orders of the division.

Source: Laws 1945, c. 5, § 6(2), p. 83; Laws 2017, LB339, § 8.
Operative date July 1, 2017.

3-109 Division; powers; rules and regulations; applicability to federal gov-
ernment.

The division may (1) perform such acts, (2) issue and amend such orders, (3)
adopt and promulgate such reasonable general or special rules, regulations,
and procedure, and (4) establish such minimum standards, consistent with the
State Aeronautics Act, as it shall deem necessary to carry out the act and to
perform its duties under the act as commensurate with and for the purpose of
protecting and insuring the general public interest and safety, the safety of
persons receiving instruction concerning, or operating, using, or traveling in
aircraft, and of persons and property on land or water, and to develop and
promote aeronautics in this state. No rule or regulation of the division shall
apply to airports or other air navigation facilities owned or controlled by the
federal government within this state.

Source: Laws 1945, c. 5, § 6(3), p. 83; Laws 1947, c. 9, § 1; Laws 2017,
LB339, § 9.
Operative date July 1, 2017.

3-110 Rules and regulations; conform to federal regulation.

All rules and regulations adopted and promulgated by the division under the
authority of the State Aeronautics Act shall be kept in conformity, as nearly as
may be, with the then current federal legislation governing aeronautics, the
regulations duly promulgated thereunder, and rules and standards issued from
time to time pursuant thereto.

Source: Laws 1945, c. 5, § 6(4), p. 84; Laws 2017, LB339, § 10.
Operative date July 1, 2017.
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3-111 Rules and regulations; where kept.

The division shall keep on file with the Secretary of State and at the principal
office of the division a copy of all its rules and regulations for public inspection.

Source: Laws 1945, c. 5, § 6(5), p. 84; Laws 1976, LB 460, § 4; Laws
2017, LB339, § 11.
Operative date July 1, 2017.

3-113 Division; engineering and technical services; availability.

The division may, insofar as is reasonably possible, offer its engineering or
other technical services, without charge, to any municipality or to any person
owning a privately owned public use airport desiring them in connection with
the construction, maintenance, or operation or the proposed construction,
maintenance, or operation of an airport or restricted landing area.

Source: Laws 1945, c. 5, § 6(7), p. 84; Laws 1995, LB 609, § 4; Laws
2017, LB339, § 12.
Operative date July 1, 2017.

3-114 Division; represent state in aeronautical matters.

The division may represent the state in aeronautical matters before federal
agencies and other state agencies.

Source: Laws 1945, c. 5, § 6(8), p. 85; Laws 2017, LB339, § 13.
Operative date July 1, 2017.

3-115 Actions by or against division; intervention.

The division may participate as party plaintiff or defendant, or as intervenor
on behalf of this state, or any municipality or citizen thereof, in any controversy
having to do with any claimed encroachment by the federal government or any
foreign state upon any state or individual rights pertaining to aeronautics.

Source: Laws 1945, c. 5, § 6(9), p. 85; Laws 2017, LB339, § 14.
Operative date July 1, 2017.

3-116 Enforcement; intergovernmental cooperation.

The division, the director, and every state, county, and municipal officer,
charged with the enforcement of state and municipal laws, shall enforce and
assist in the enforcement of the State Aeronautics Act, all rules and regulations
adopted and promulgated pursuant thereto, and all other laws of this state
relating to aeronautics. In the aid of such enforcement, general police powers
are hereby conferred upon the director, and such of the officers and employees
of the division as may be designated by it, to exercise such powers. The division
is further authorized, in the name of this state, to enforce the act and the rules
and regulations adopted and promulgated pursuant thereto by injunction in the
courts of this state. Municipalities and persons owning privately owned public
use airports are authorized to cooperate with the division in the development of
aeronautics and aeronautical facilities in this state. The division may use the
facilities and services of other agencies of the state to the utmost extent possible
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and such agencies are authorized and directed to make available such facilities
and services.

Source: Laws 1945, c. 5, § 6(10), p. 85; Laws 1995, LB 609, § 5; Laws
2017, LB339, § 15.
Operative date July 1, 2017.

3-117 Director; investigations; hearings; oaths; certify official acts; subpoe-
nas; compel attendance of witnesses; violation; penalty.

The director, or any officer or employee of the division designated by it, shall
have the power to hold investigations, inquiries, and hearings concerning
matters covered by the State Aeronautics Act and orders, rules, and regulations
of the division and concerning accidents in aeronautics within this state. All
hearings so conducted shall be open to the public. The director, and every
officer or employee of the division designated by it to hold any inquiry,
investigation, or hearing, shall have power to administer oaths and affirma-
tions, certify to all official acts, issue subpoenas, and compel the attendance
and testimony of witnesses and the production of papers, books, and docu-
ments. In case of a failure to comply with any subpoena or order issued under
the authority of the act, the division or its authorized representative may invoke
the aid of any court of this state of general jurisdiction. The court may
thereupon order the witness to comply with the requirements of the subpoena
or order or to give evidence touching the matter in question. Any failure to obey
the order of the court may be punished by the court as a contempt thereof.

Source: Laws 1945, c. 5, § 6(11), p. 85; Laws 2017, LB339, § 16.
Operative date July 1, 2017.

3-118 Division; reports of investigations or hearings; evidence; how used.

In order to facilitate the making of investigations by the division, in the
interest of public safety and the promotion of aeronautics, the public interest
requires, and it is, therefor, provided, that the reports of investigations or
hearings, or any part thereof, shall not be admitted in evidence or used for any
purpose in any suit, action, or proceeding, growing out of any matter referred
to in the investigation, hearing, or report thereof, except in case of criminal or
other proceedings instituted on behalf of the division or this state under the
State Aeronautics Act and other laws of this state relating to aeronautics, nor
shall any member of the commission, the director, or any officer or employee of
the division be required to testify to any facts ascertained in, or information
gained by reason of, his or her official capacity, or be required to testify as an
expert witness in any suit, action, or proceeding involving any aircraft. Subject
to the foregoing provisions, the division may, in its discretion, make available to
appropriate federal and state agencies information and material developed in
the course of its hearings and investigations.

Source: Laws 1945, c. 5, § 6(12), p. 86; Laws 2017, LB339, § 17.
Operative date July 1, 2017.

3-119 Division; assist in acquisition, development, operation, or maintenance
of airports.

The division may render assistance in the acquisition, development, opera-
tion, or maintenance of privately owned public use airports or airports owned,
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controlled, or operated or to be owned, controlled, or operated by municipali-
ties in this state out of appropriations made by the Legislature for that purpose.

Source: Laws 1945, c. 5, § 6(13), p. 87; Laws 1995, LB 609, § 6; Laws
2017, LB339, § 18.
Operative date July 1, 2017.

3-120 Division; contracts; authorized.

The division may enter into any contracts necessary to the execution of the
powers granted it by the State Aeronautics Act.

Source: Laws 1945, c. 5, § 6(14), p. 87; Laws 2017, LB339, § 19.
Operative date July 1, 2017.

3-121 Division; airway and airport; exclusive right prohibited.

The division shall grant no exclusive right for the use of any airway, airport,
restricted landing area, or other air navigation facility under its jurisdiction.
This section shall not prevent the making of leases in accordance with other
provisions of the State Aeronautics Act.

Source: Laws 1945, c. 5, § 6(15), p. 87; Laws 2017, LB339, § 20.
Operative date July 1, 2017.

3-123 Division; cooperate with federal government; comply with federal
laws.

The division is authorized to cooperate with the government of the United
States, and any agency or department thereof, in the acquisition, construction,
improvement, maintenance, and operation of airports and other air navigation
facilities in this state and to comply with the provisions of the laws of the
United States and any regulations made thereunder for the expenditure of
federal money upon such airports and other navigation facilities.

Source: Laws 1945, c. 5, § 7(1), p. 87; Laws 2017, LB339, § 21.
Operative date July 1, 2017.

3-124 Division; acceptance of gifts of money, authorized; terms and condi-
tions.

The division is authorized to accept federal and other money, either public or
private, for and on behalf of this state, any municipality, or any person owning
a privately owned public use airport, for the acquisition, construction, improve-
ment, maintenance, and operation of airports and other air navigation facilities,
whether such work is to be done by the state, by such municipalities, or by any
person owning a privately owned public use airport, or jointly, aided by grants
of aid from the United States, upon such terms and conditions as are or may be
prescribed by the laws of the United States and any regulations thereunder. The
division may act as agent of any municipality of this state or any person owning
a privately owned public use airport, upon the request of such municipality or
person, in accepting such money in its behalf for airports or other air naviga-
tion facility purposes, and in contracting for the acquisition, construction,
improvement, maintenance, or operation of airports or other air navigation
facilities, financed either in whole or in part by federal money, and such person
or the governing body of any such municipality is authorized to designate the
division as its agent for such purposes and to enter into an agreement with the
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division prescribing the terms and conditions of such agency in accordance
with federal laws, rules, and regulations and with the State Aeronautics Act.
Such money as is paid over by the United States Government shall be retained
by the state or paid over to the municipalities or persons under such terms and
conditions as may be imposed by the United States Government in making such
grants.

Source: Laws 1945, c. 5, § 7(2), p. 87; Laws 1995, LB 609, § 7; Laws
2017, LB339, § 22.
Operative date July 1, 2017.

3-125 Division; contracts; laws governing.

All contracts for the acquisition, construction, improvement, maintenance,
and operation of airports or other air navigation facilities made by the division,
either as the agent of this state, as the agent of any municipality, or as the agent
of any person owning a privately owned public use airport, shall be made
pursuant to the laws of this state governing the making of like contracts. When
the acquisition, construction, improvement, maintenance, and operation of any
airport, landing strip, or other air navigation facility is financed wholly or
partially with federal money, the division, as agent of the state, of any munici-
pality, or of any person owning a privately owned public use airport, may let
contracts in the manner prescribed by the federal authorities, acting under the
laws of the United States, and any rules or regulations made thereunder,
notwithstanding any other state law to the contrary.

Source: Laws 1945, c. 5, § 7(3), p. 88; Laws 1995, LB 609, § 8; Laws
2017, LB339, § 23.
Operative date July 1, 2017.

3-126 Aeronautics Cash Fund; created; use; investment.

The Aeronautics Cash Fund is created. All money received by the division
pursuant to the State Aeronautics Act shall be remitted to the State Treasurer
for credit to the fund. The division is authorized, whether acting for this state,
as the agent of any of its municipalities, or as the agent of any person owning a
privately owned public use airport, or when requested by the United States
Government or any agency or department thereof, to disburse such money. Any
money in the Aeronautics Cash Fund available for investment shall be invested
by the state investment officer pursuant to the Nebraska Capital Expansion Act
and the Nebraska State Funds Investment Act. The State Treasurer shall
transfer any money in the Department of Aeronautics Cash Fund on July 1,
2017, to the Aeronautics Cash Fund.

Source: Laws 1945, c. 5, § 7(4), p. 88; Laws 1965, c. 17, § 1, p. 150; Laws
1969, c. 584, § 32, p. 2360; Laws 1978, LB 637, § 1; Laws 1995,
LB 7, § 25; Laws 1995, LB 609, § 9; Laws 2009, First Spec. Sess.,
LB3,§ 7; Laws 2017, LB339, § 24.
Operative date July 1, 2017.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

3-127 Director; duties.
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The director shall (1) administer the State Aeronautics Act, the rules and
regulations adopted and promulgated under the act, orders established under
the act, and all other laws of the state relative to aeronautics, (2) attend and
serve as secretary, but not vote, at all meetings of the commission, (3) appoint,
subject to section 3-104, such experts, field and office assistants, clerks, and
other employees as may be required and authorized for the proper discharge of
the functions of the division and for whose services funds have been appropriat-
ed, (4) be in charge of the offices of the division and responsible for the
preparation of reports and collection and dissemination of data and other
public information relating to aeronautics, and (5) execute all contracts entered
into by the division which are legally authorized and for which funds are
appropriated.

Source: Laws 1945, c. 5, § 8, p. 89; Laws 2017, LB339, § 25.
Operative date July 1, 2017.

3-128 Division; regulation of airports.

In order to safeguard and promote the general public interest and safety, the
safety of persons using or traveling in aircraft and of persons and property on
the ground, and the interest of aeronautical progress requiring that airports,
restricted landing areas, and air navigation facilities be suitable for the pur-
poses for which they are designed and to carry out the purposes of the State
Aeronautics Act, the division may: Recommend airport and restricted landing
area sites; license airports, restricted landing areas, or other air navigation
facilities; and provide for the renewal and revocation of such licenses in
accordance with rules and regulations adopted and promulgated by the divi-
sion.

Source: Laws 1945, c. 5, § 9(1), p. 89; Laws 1967, c. 12, § 1, p. 98; Laws
1972, LB 285, § 1; Laws 1973, LB 391, § 1; Laws 1973, LB 341,
§ 1; Laws 1976, LB 460, § 5; Laws 2001, LB 329, § 8; Laws
2017, LB339, § 26.
Operative date July 1, 2017.

3-131 License, certificate, permit, or registration; duty to carry, present for
inspection, and exhibit.

The federal license, certificate, or permit, and the evidence of registration in
this or another state, if any, required for an airman shall be kept in the personal
possession of the airman when the airman is operating within this state and
must be presented for inspection upon the demand of any passenger, peace
officer of this state, authorized official or employee of the division, or official,
manager, or person in charge of any airport in this state upon which the
airman shall land or the reasonable request of any other person. The federal
aircraft license, certificate, or permit required for aircraft must be carried in
every aircraft operating in this state at all times and must be conspicuously
posted therein where it may readily be seen by passengers or inspectors and
must be presented for inspection upon the demand of any passenger, peace
officer of this state, authorized official or employee of the division, or official,
manager, or person in charge of any airport in this state upon which the
airman shall land or the reasonable request of any person.

Source: Laws 1945, c. 5, § 9(4), p. 92; Laws 1973, LB 341, § 4; Laws
2017, LB339, § 27.
Operative date July 1, 2017.
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3-133 Airports; license; requirement; approval of site; operation without
license unlawful.

Any proposed airport or restricted landing area shall be first licensed by the
division before such airport or area shall be used or operated. Any municipality
or person acquiring property for the purpose of constructing or establishing an
airport or restricted landing area shall, prior to such acquisition, make applica-
tion to the division for a certificate of approval of the site selected and the
general purpose or purposes for which the property is to be acquired, to insure
that the property and its use shall conform to minimum standards of safety and
shall serve the public interest. It shall be unlawful for any municipality or
officer or employee thereof, or for any person, to operate an airport or
restricted landing area for which a license has not been issued by the division.

Source: Laws 1945, c. 5, § 9(6), p. 93; Laws 2002, LB 446, § 2; Laws
2017, LB339, § 28.
Operative date July 1, 2017.

3-134 Air navigation facility; certificate of approval; hearing; notice; order;
license.

Whenever the division makes an order granting or denying a certificate of
approval of an airport or a restricted landing area, or an original license to use
or operate an airport, restricted landing area, or other air navigation facility,
and the applicant or any interested municipality, within fifteen days after notice
of such order has been sent the applicant by registered or certified mail,
demands a public hearing, or whenever the division desires to hold a public
hearing, before making an order, such a public hearing in relation thereto shall
be held in the municipality applying for the certificate of approval or license or,
in case the application was made by anyone other than a municipality, at the
county seat of the county in which the proposed airport, restricted landing
area, or other air navigation facility is proposed to be situated, or the major
portion thereof, if located in more than one county, at which hearing all parties
in interest and other persons shall have an opportunity to be heard. Notice of
the hearing shall be published by the division in a legal newspaper in or of
general circulation in the county in which the hearing is to be held, at least
twice, the first publication to be at least fifteen days prior to the date of hearing.
After a proper and timely demand has been made, the order shall be stayed
until after the hearing, when the division may affirm, modify, or reverse it, or
make a new order. If no hearing is demanded, the order shall become effective
upon the expiration of the time permitted for making a demand. Where a
certificate of approval of an airport or restricted landing area has been issued
by the division, it may grant a license for its operation and use, and no hearing
may be demanded thereon.

Source: Laws 1945, c. 5, § 9(7), p. 94; Laws 1957, c. 242, § 1, p. 816;
Laws 2017, LB339, § 29.
Operative date July 1, 2017.

3-135 Air navigation facility; certificate of approval; hearing; standards to be
considered.

In determining whether to issue a certificate of approval or license for the
use or operation of any proposed airport or restricted landing area, the division
shall take into consideration (1) its proposed location, size, and layout, (2) the
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relationship of the proposed airport or restricted landing area to a comprehen-
sive plan for statewide and nationwide development, (3) whether there are safe
areas available for expansion purposes, (4) whether the adjoining area is free
from obstructions based on a proper glide ratio, (5) the nature of the terrain, (6)
the nature of the uses to which the proposed airport or restricted landing area
will be put, and (7) the possibilities for future development.
Source: Laws 1945, c. 5, § 9(8), p. 94; Laws 2017, LB339, § 30.
Operative date July 1, 2017.

3-137 Air navigation facility; certificate of approval; revocation, grounds.

The division is empowered to temporarily or permanently revoke any certifi-
cate of approval or license issued by it when it shall determine that an airport,
restricted landing area, or other navigation facility is not being maintained or
used in accordance with the State Aeronautics Act and the rules and regula-
tions lawfully adopted and promulgated pursuant thereto.

Source: Laws 1945, c. 5, § 9(10), p. 95; Laws 2017, LB339, § 31.
Operative date July 1, 2017.

3-139 Division; certificate of approval, permit, or license; refuse to issue;
notice; set forth reasons; inspection of premises.

If the division refuses to (1) issue a certificate of approval of a license or the
renewal of a license for an airport, restricted landing area, or other air
navigation facility or (2) permit the registration of any license, certificate, or
permit, the division shall set forth its reasons therefor and shall state the
requirements to be met before such approval will be given, registration permit-
ted, license granted, or order modified or changed. Any order made by the
division pursuant to the State Aeronautics Act shall be served upon the
interested persons by either registered or certified mail or in person. To carry
out the act, the director, officers, and employees of the division and any
officers, state or municipal, charged with the duty of enforcing the act may
inspect and examine at reasonable hours any premises, and the buildings and
other structures thereon, where airports, restricted landing areas, flying clubs,
or other air navigation facilities or aeronautical activities are operated or
carried on.

Source: Laws 1945, c. 5, § 10(1), p. 95; Laws 1957, c. 242, § 2, p. 817;
Laws 1976, LB 460, § 6; Laws 2017, LB339, § 32.
Operative date July 1, 2017.

3-140 Appeal; procedure.

Any person aggrieved by an order of the division or by the granting or denial
of any license, certificate, or registration may appeal the order or such granting
or denial, and the appeal shall be in accordance with the Administrative
Procedure Act.

Source: Laws 1945, c. 5, § 10(2), p. 96; Laws 1988, LB 352, § 8; Laws
2017, LB339, § 33.
Operative date July 1, 2017.

Cross References

Administrative Procedure Act, sce section 84-920.

3-141 Division; air navigation facilities; acquire by purchase, gift, or con-
demnation; establish; improve; operate; dispose of property; exception.
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The division is authorized and empowered, on behalf of and in the name of
this state, within the limitation of available appropriations, to (1) acquire, by
purchase, gift, devise, lease, condemnation proceedings, or otherwise, real or
personal property for the purpose of establishing and constructing airports,
restricted landing areas, and other air navigation facilities, (2) acquire in like
manner, own, control, establish, construct, enlarge, improve, maintain, equip,
operate, regulate, and police such airports, restricted landing areas, and other
air navigation facilities either within or without this state, (3) make, prior to
any such acquisition, investigations, surveys, and plans, (4) erect, install,
construct, and maintain at such airports facilities for the servicing of aircraft
and for the comfort and accommodation of air travelers, and (5) dispose of any
such property, airport, or restricted landing area or any other air navigation
facility by sale, lease, or otherwise, in accordance with the laws of this state
governing the disposition of other like property of the state. The division may
not, however, acquire or take over any airport, restricted landing area, or other
air navigation facility owned or controlled by a municipality of this state
without the consent of such municipality. The division may erect, equip,
operate, and maintain on any airport such buildings and equipment as are
necessary and proper to establish, maintain, and conduct such airport and air
navigation facilities connected therewith.

Source: Laws 1945, ¢. 5, § 11(1), p. 96; Laws 2017, LB339, § 34.
Operative date July 1, 2017.

3-142 Division; airports; easements; acquire by condemnation.

Where necessary, in order to provide unobstructed air space for the landing
and taking off of aircraft utilizing airports and restricted landing areas acquired
or operated under the State Aeronautics Act, the division may acquire, in the
same manner as is provided for the acquisition of property for airport purposes,
easements through or other interests in air space over land or water, interest in
airport hazards outside the boundaries of the airports or restricted landing
areas, and such other airport protection privileges as are necessary to insure
safe approaches to the landing areas of the airports and restricted landing areas
and the safe and efficient operation thereof. The division may acquire, in the
same manner, the right or easement, for a term of years or perpetually, to place
or maintain suitable marks for the daytime marking and suitable lights for the
nighttime marking of airport hazards, including the right of ingress and egress
to or from such airport hazards for the purpose of maintaining and repairing
such lights and marks. This authority shall not be so construed as to limit the
right, power, or authority of the state or any municipality to zone property
adjacent to any airport or restricted landing area pursuant to any law of this
state.

Source: Laws 1945, c. 5, § 11(2), p. 97; Laws 2017, LB339, § 35.
Operative date July 1, 2017.

3-143 Division; joint activities; authorized.

The division may engage in all activities jointly with the United States, with
other states, with municipalities or other agencies of this state, and with
persons owning privately owned public use airports.

Source: Laws 1945, c. 5, § 11(3), p. 97; Laws 1995, LB 609, § 10; Laws
2017, LB339, § 36.
Operative date July 1, 2017.
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3-144 Division; right of eminent domain; procedure.

The division may exercise the right of eminent domain, in the name of the
state, for the purpose of acquiring any property which it is authorized to
acquire by condemnation. The procedure to condemn property shall be exer-
cised in the manner set forth in sections 76-704 to 76-724. The fact that the
property so needed has been acquired by the owner under power of eminent
domain shall not prevent its acquisition by the division by the exercise of the
right of eminent domain conferred in the State Aeronautics Act. The division
shall not be precluded from abandoning the condemnation of any such property
in any case where possession thereof has not been taken. Nothing in the State
Aeronautics Act shall be construed as granting to privately owned public use
airports the authority to exercise the power of eminent domain nor shall
anything in the State Aeronautics Act be construed as granting to the division
or any municipality the authority to exercise the right of eminent domain for
the purpose of acquiring lands or easements for the sole use or benefit of
privately owned public use airports.

Source: Laws 1945, c. 5, § 11(4), p. 97; Laws 1951, c. 101, § 26, p. 458;
Laws 1995, LB 609, § 11; Laws 2017, LB339, § 37.
Operative date July 1, 2017.

3-145 Division; airport; lease; sell; supplies.

The division may (1) lease, for a term not exceeding ten years, such airports,
other air navigation facilities, or real property acquired or set apart for airport
purposes, to private parties, any municipal or state government, the national
government, or any department of any such government for operation, (2) lease
or assign, for a term not exceeding ten years, to private parties, any municipal
or state government, the national government, or any department of any such
government for operation or other use consistent with the purposes of the State
Aeronautics Act, space, area, improvements, or equipment on such airports, (3)
sell any part of such airports, other air navigation facilities, or real property to
any municipal or state government, or to the United States or any department
or instrumentality thereof, for aeronautical purposes or purposes incidental
thereto, and (4) confer the privilege or concession of supplying, upon the
airports, goods, commodities, things, services, and facilities, so long as in each
case in so doing the public is not deprived of its rightful, equal, and uniform use
thereof.

Source: Laws 1945, c. 5, § 11(5), p. 98; Laws 2017, LB339, § 38.
Operative date July 1, 2017.

3-146 Division; rentals; power to determine; charges; lien; enforce.

The division may determine the charges or rental for the use of any proper-
ties and the charges for any service or accommodations under its control and
the terms and conditions under which such properties may be used, so long as
in all cases the public shall not be deprived of its rightful, equal, and uniform
use of such property. Charges shall be reasonable and uniform for the same
class of service and established with due regard to the property and improve-
ments used and the expenses of operation to the state. To enforce the payment
of charges, the state shall have a lien which the division may enforce, substan-
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tially as is provided by law for liens and the enforcement thereof, for repairs to
or the improvement, storage, or care of any personal property.
Source: Laws 1945, ¢. 5, § 11(6), p. 98; Laws 2017, LB339, § 39.
Operative date July 1, 2017.

3-147 Airports; acquisition of land; purpose.

The acquisition of any lands for the purpose of establishing airports or other
air navigation facilities; the acquisition of any airport protection privileges; the
acquisition, establishment, construction, enlargement, improvement, mainte-
nance, equipment, and operation of airports and other air navigation facilities,
whether by the state separately or jointly with any municipality, municipalities,
or any person owning a privately owned public use airport; the assistance of
this state in any such acquisition, establishment, construction, enlargement,
improvement, maintenance, equipment, and operation; and the exercise of any
other powers granted to the division are hereby declared to be public and
governmental functions exercised for a public purpose and matters of public
necessity. Such lands and other property and privileges acquired are declared
to be public property.

Source: Laws 1945, c. 5, § 12, p. 99; Laws 1995, LB 609, § 12; Laws
2001, LB 173, § 2; Laws 2017, LB339, § 40.
Operative date July 1, 2017.

3-148 Aircraft fuel tax; Aircraft Fuel Tax Fund; created; distribution; terms,
defined.

There is hereby imposed a tax of five cents per gallon upon aviation gasoline
and a tax of three cents per gallon upon aviation jet fuel purchased for and
used in aircraft within the State of Nebraska. Such aircraft tax shall be levied,
collected, and refunded in the manner provided in Chapter 66, article 4, with
reference to other motor fuel. The State Treasurer shall credit the aircraft tax
and fees so collected and remitted to a special fund to be known as the Aircraft
Fuel Tax Fund, which fund shall be distributed as provided in this section. The
State Treasurer shall make all refunds as provided in sections 3-150 and 3-151
from the fund, and the balance of the aircraft tax shall be credited to the
Aeronautics Cash Fund.

For purposes of this section, aviation gasoline means fuel used in aircraft
meeting the criteria established for motor vehicle fuel in section 66-482. The
terms aviation fuel and aircraft fuel as used in the statutes include both aviation
gasoline and aviation jet fuel.

Source: Laws 1945, c. 5, § 13, p. 99; Laws 1947, c. 6, § 1, p. 67; Laws
1965, c. 18,8 1, p. 152; Laws 1965, c. 17, § 2, p. 150; Laws 1965,
c. 8,8 8, p. 93; Laws 1985, LB 272, § 1; Laws 1991, LB 627, § 1;
Laws 1992, LB 1013, 8§ 1; Laws 2017, LB339, § 41.
Operative date July 1, 2017.

3-149 Aircraft fuel tax; collection; violation; penalty.

The suppliers, distributors, wholesalers, and importers defined in Chapter 66,
article 4, shall collect the tax as prescribed in section 3-148, keep an account
thereof separately from other fuel tax, and remit the tax collected accordingly
to the Tax Commissioner. The Tax Commissioner shall remit the tax to the
State Treasurer in the same manner as is provided by law for the collection and
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remittance of motor vehicle fuel tax. No other or different tax shall be imposed
for fuel bought for and used in aircraft. Such tax shall be used for the purposes
set forth in the State Aeronautics Act. The penalty for violation of the provisions
of this section relating to the collection and remittance of the tax shall be the
same as set forth for the violation of the law with reference to the motor fuel
tax contained in Chapter 66, article 7, and the right of enforcement and the
penalties shall be likewise applicable as set forth therein.

Source: Laws 1945, c. 5, § 14, p. 100; Laws 1985, LB 272, § 2; Laws
1991, LB 627, § 2; Laws 1992, LB 1013, § 2; Laws 1994, LB
1160, § 48; Laws 2017, LB339, § 42.
Operative date July 1, 2017.

3-152 Violations; penalty.

Any person violating any of the provisions of the State Aeronautics Act, or
any of the rules, regulations, or orders adopted, promulgated, or issued pursu-
ant thereto, shall be guilty of a Class II misdemeanor.

Source: Laws 1945, c. 5, § 17, p. 101; Laws 1977, LB 40, § 29; Laws
2017, LB339, § 43.
Operative date July 1, 2017.

3-154 Act, how cited.

Sections 3-101 to 3-164 shall be known and may be cited as the State
Aeronautics Act.

Source: Laws 1945, c. 5, § 21, p. 101; Laws 2017, LB339, § 44.
Operative date July 1, 2017.

3-155 Real property formerly used as army airfields; disposal; conditions.

(1) The division is hereby authorized and directed to dispose of all real
property held by the division and formerly used by the United States as army
airfields, and which is not required for airport operational use purposes. The
division shall seek approval from the Federal Aviation Administration to dis-
pose of such property. The property may be platted and subdivided into lots or
parcels to be sold separately so as to obtain the greatest total sale price.

(2) The division shall dedicate the necessary roads for airport access and
shall reserve such easements for access, utilities, drainage, and other purposes
as may be necessary or convenient to maintain the airports as operational. The
sales may be made subject to such terms, conditions, and restrictions as may be
required by the deeds by which such property was conveyed to the State of
Nebraska by the Federal Aviation Administration. When approval is received,
the division shall have such property appraised by noninterested appraisers
qualified to make appraisals based on experience and who have professional
status as appraisers of real property. The appraisers shall be selected by the
division based on competitive bids received after three weeks’ notice of invita-
tion for bids has been published in at least two newspapers of general circula-
tion throughout the state. The notice shall state that the selection shall be made
of the lowest and best qualified bidders and that the division reserves the right
to reject any and all bids and to readvertise for further bids.

(3) Each appraiser’s report shall contain (a) an opinion as to the fair market
value of the lands appraised, showing a segregation of actual land value,
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elements and basis of damage, and depreciated in place value of buildings and
improvements, if any, (b) a report of income derived from the land in recent
years, (c) the adaptability of the land, including the most profitable or highest
and best use, (d) a report of a personal inspection of the lands appraised,
including a detailed description of their physical characteristics and conditions,
(e) the general history of the property and its environs, and a statement of the
character of the area surrounding the land being appraised, indicating any of
the favorable and unfavorable influences, (f) a listing of recent sales of similar
property in the area, showing seller, purchaser, date of sale, selling price,
acreage involved, buildings and improvements involved, if any, and an estimate
of the value of such improvements, and if there is a difference in value between
comparable sales and the property appraised, a discussion of the difference in
value to be included, (g) a listing of recent offerings for sale of property in the
same general area, including the property being appraised, if recently offered,
and the prices quoted, if any, (h) a trend of land values in the area and current
land or real estate market conditions, (i) the actual valuation of real property in
the community, (j) the effective date of valuation, (k) a statement of the
qualifications of the appraiser including a statement by the appraiser that he or
she has no personal interest, present or prospective, in the land being ap-
praised, and (1) the signature of the appraiser and date of report.

(4) Such property shall be sold to the highest bidder, but in no case shall such
property be sold at less than the appraised value. Notice of such sale and time
and place where the same will be held shall be given as provided in section
72-258. When the highest bid is less than the appraised value, the sale shall be
canceled and except for property leased pursuant to section 3-157 the property
shall be offered for sale again within one year after the date of the previous
offering.

Source: Laws 1969, c. 23, § 1, p. 199; Laws 1971, LB 165, § 1; Laws
1972, LB 1481, 8 1; Laws 1978, LB 637, § 2; Laws 1979, LB 187,
§ 11; Laws 2017, LB339, § 45.
Operative date July 1, 2017.

3-156 Aeronautics Trust Fund; created; real property; proceeds of sale; how
used; investment.

The Aeronautics Trust Fund is created. The necessary expenses incurred in
the sale of property under section 3-155 shall be paid from the Aeronautics
Cash Fund, and the proceeds from the sale of such property shall be credited to
the Aeronautics Trust Fund after reimbursement of costs of sale have been
made to the Aeronautics Cash Fund. The net proceeds from the disposal of such
property shall be used by the division in conformance with any agreements
upon which the Federal Aviation Administration conditions its consent to the
sale of the aforementioned land and the quit claim deeds (1) filed in the office
of the register of deeds of Dodge County on November 17, 1947, and recorded
in Deeds Record 89 on page 342 and September 16, 1948, and recorded in
Deeds Record 89 on page 578, (2) filed in the office of the register of deeds of
Red Willow County on September 16, 1948, in Deeds Record 71 on page 17,
September 14, 1966, in Deeds Record 91 on page 281, and December 17, 1968,
in Deeds Record 93 on page 549, (3) filed in the office of the register of deeds of
Clay County on November 17, 1947, in Deeds Record 86 on page 561,
September 16, 1948, in Deeds Record 87 on page 148, and March 14, 1968, in
Deeds Record 95 on page 321, (4) filed in the office of the register of deeds of
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Fillmore County on September 16, 1948, in Deeds Record 39 on page 229,
February 21, 1968, in Deeds Record 25 on page 90, January 26, 1948, in Deeds
Record 39 on page 189, September 21, 1948, in Deeds Record 39 on page 236,
and February 13, 1968, in Deeds Record 25 on page 83, and (5) filed in the
office of the register of deeds of Thayer County on January 31, 1948, in Deeds
Record 48 on page 493, September 16, 1948, in Deeds Record 48 on page 581,
and December 29, 1967, in Deeds Record 58 on page 531, and the rules and
regulations of the Federal Aviation Administration, part 155, adopted December
7, 1962. Any money in the Aeronautics Trust Fund available for investment
shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act. The State
Treasurer shall transfer any money in the Department of Aeronautics Trust
Fund on July 1, 2017, to the Aeronautics Trust Fund.

Source: Laws 1969, c. 23, § 2, p. 200; Laws 1971, LB 165, § 2; Laws
1995, LB 7, § 26; Laws 2017, LB339, § 46.
Operative date July 1, 2017.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

3-157 Division; real property; lease; when; requirements.

The division may lease for a period not exceeding twelve years real property
held by the division that has been offered for sale for two consecutive years and
has not been sold. The lease shall provide for annual rental payments based on
fair rental value. The rental payments shall be deposited in the Aeronautics
Cash Fund. The division shall cause reappraisals to be made of the land under
lease when it deems it necessary due to changes in buildings or improvements,
changes in the land, or for other reasons. The division may, after the expiration
of any lease, offer such land for sale by public auction as set forth in section
3-155 or may enter into another lease.

Source: Laws 1978, LB 637, § 3; Laws 1980, LB 896, § 1; Laws 2002, LB
446, § 3; Laws 2017, LB339, § 47.
Operative date July 1, 2017.

3-158 Person renting aircraft; insurance information; notice.

Any person who in the ordinary course of his or her business rents an aircraft
to another person shall deliver to the renter a written notice stating the nature
and extent of insurance coverage provided, if any, for the renter against loss of
or damage to the hull of the aircraft or liability arising out of the ownership,
maintenance, or use of the aircraft. The notice shall contain the name of the
person giving the notice and shall be in the form prescribed by rule or
regulation which the division shall adopt and promulgate.

Source: Laws 1986, LB 781, § 1; Laws 2017, LB339, § 48.
Operative date July 1, 2017.

3-159 Authorization to purchase new aircraft; sale of aircraft.

The Executive Board of the Legislative Council pursuant to the authority
granted in Laws 2013, LB194, section 9, commissioned an independent study
to enable the Legislature to determine whether the state should purchase or
otherwise acquire an aircraft for state purposes and what type of aircraft
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should be acquired, if any. After completion and review of the study, the
Legislature authorized the Department of Aeronautics to purchase a new
aircraft in 2014. It is the intent of the Legislature to fund the purchase with
General Funds and other funds. The Legislature also directed the department,
upon taking possession of a new aircraft, to sell the state’s 1982 Piper Cheyenne
aircraft, with the proceeds retained for use for preventive maintenance funding
for the new aircraft.

Source: Laws 2014, LB1016, § 1; Laws 2017, LB339, § 49.
Operative date July 1, 2017.

3-160 Employees of Department of Aeronautics; transfer to Division of
Aeronautics; how treated.

On and after July 1, 2017, positions of employment in the Department of
Aeronautics related to the powers, duties, and functions transferred pursuant to
Laws 2017, LB339, are transferred to the Division of Aeronautics of the
Department of Transportation. For purposes of the transition, employees of the
Department of Aeronautics shall be considered employees of the Department of
Transportation and shall retain their rights under the state personnel system or
pertinent bargaining agreement, and their service shall be deemed continuous.
This section does not grant employees any new rights or benefits not otherwise
provided by law or bargaining agreement or preclude the division or the
director from exercising any of the prerogatives of management set forth in
section 81-1311 or as otherwise provided by law. This section is not an
amendment to or substitute for the provisions of any existing bargaining
agreements.

Source: Laws 2017, LB339, § 50.
Operative date July 1, 2017.

3-161 Reference to Department of Aeronautics in contracts or other docu-
ments; how construed; contracts and property; how treated.

On and after July 1, 2017, whenever the Department of Aeronautics is
referred to or designated by any contract or other document in connection with
the duties and functions transferred to the Division of Aeronautics of the
Department of Transportation pursuant to Laws 2017, LB339, such reference
or designation shall apply to such division. All contracts entered into by the
Department of Aeronautics prior to July 1, 2017, in connection with the duties
and functions transferred to the division are hereby recognized, with the
division succeeding to all rights and obligations under such contracts. Any cash
funds, custodial funds, gifts, trusts, grants, and any appropriations of funds
from prior fiscal years available to satisfy obligations incurred under such
contracts shall be transferred and appropriated to the division for the payments
of such obligations. All documents and records transferred, or copies of the
same, may be authenticated or certified by the division for all legal purposes.

Source: Laws 2017, LB339, § 51.
Operative date July 1, 2017.

3-162 Actions and proceedings; how treated.

No suit, action, or other proceeding, judicial or administrative, lawfully
commenced prior to July 1, 2017, or which could have been commenced prior
to that date, by or against the Department of Aeronautics, or the director or any
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employee thereof in such director’s or employee’s official capacity or in relation
to the discharge of his or her official duties, shall abate by reason of the transfer
of duties and functions from the Department of Aeronautics to the Division of
Aeronautics of the Department of Transportation.

Source: Laws 2017, LB339, § 52.
Operative date July 1, 2017.

3-163 Provisions of law; how construed.

On and after July 1, 2017, unless otherwise specified, whenever any provision
of law refers to the Department of Aeronautics in connection with duties and
functions transferred to the Division of Aeronautics of the Department of
Transportation, such law shall be construed as referring to such division.

Source: Laws 2017, LB339, § 53.
Operative date July 1, 2017.

3-164 Property of Department of Aeronautics; transfer to Division of Aero-
nautics; appropriation and salary limit; how treated.

On July 1, 2017, all items of property, real and personal, including office
furniture and fixtures, books, documents, and records of the Department of
Aeronautics pertaining to the duties and functions transferred to the Division of
Aeronautics of the Department of Transportation pursuant to Laws 2017,
LB339, shall become the property of such division.

Any appropriation and salary limit provided in any legislative bill enacted by
the One Hundred Fifth Legislature, First Session, to Agency No. 17, Depart-
ment of Aeronautics, in the following program classifications, shall be null and
void, and any such amounts are hereby appropriated to Agency No. 27,
Department of Transportation: Program No. 26, Administration and Services;
Program No. 301, Public Airports; and Program No. 596, State-Owned Aircraft.
Any financial obligations of the Department of Aeronautics that remain unpaid
as of June 30, 2017, and that are subsequently certified as valid encumbrances
to the accounting division of the Department of Administrative Services pursu-
ant to sections 81-138.01 to 81-138.04, shall be paid by the Division of
Aeronautics of the Department of Transportation from the unexpended balance
of appropriations existing in such program classifications on June 30, 2017.

Source: Laws 2017, LB339, § 54.
Operative date July 1, 2017.

ARTICLE 2
AIRPORTS AND LANDING FIELDS

Section

3-201. Terms, defined.

3-201.01. Temporary airports and landing fields; approval; application; purpose of
landing area.

3-215. Municipality; general powers; rules and regulations; adopt.

3-218. Contracts; laws governing.

3-222. Municipality; terms, defined.

3-227. Board; powers.

3-228. Joint agreements; ordinances enacted concurrent with each other; effect;
publication.

3-239. Airport authorities or municipalities; project applications under federal act;

approval by division; required; division, act as agent; direct receipt of
federal funds; when.
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3-201 Terms, defined.

For the purpose of the Revised Airports Act, unless specifically otherwise
provided in the act, the definitions of words, terms, and phrases appearing in
the State Aeronautics Act are hereby adopted. The following words, terms, and
phrases shall in the Revised Airports Act have the meanings given in this
section, unless otherwise specifically defined, or unless another intention clear-
ly appears, or the context otherwise requires: (1) Municipality means any
county, city, or village of this state or any city airport authority established
pursuant to the Cities Airport Authorities Act and (2) airport purposes means
and includes airport, restricted landing area, and other air navigation facility
purposes.

Source: Laws 1945, c. 34, § 1, p. 156; Laws 1957, ¢c. 9, § 13, p. 125; Laws
2003, LB 5,8 1; Laws 2017, LB339, § 55.
Operative date July 1, 2017.

Cross References

Cities Airport Authorities Act, see section 3-514.
For definitions in State Aeronautics Act, see section 3-101.
State Aeronautics Act, see section 3-154.

3-201.01 Temporary airports and landing fields; approval; application; pur-
pose of landing area.

Any proposed airport, restricted landing area, or other air navigation facility
which will be in existence for less than thirty consecutive days shall first be
approved by the Division of Aeronautics of the Department of Transportation
before any such airport, landing area, or other facility shall be used or
operated. Any municipality or person proposing the use of property for such
purpose shall first make application for a temporary permit for the site selected
and the general purpose or purposes for which the property will be used, to
insure that the property and its use shall conform to minimum standards of
safety and shall serve the public interest. Designation of the location and
approval of sites for the proposed temporary airports, restricted landing areas,
and other air navigation facilities as provided in section 3-104 may be delegated
to the division by the Nebraska Aeronautics Commission. The provisions of this
section shall not apply to restricted landing areas designated for personal use
pursuant to section 3-136.

Source: Laws 1976, LB 460, § 8; Laws 2017, LB339, § 56.
Operative date July 1, 2017.

3-215 Municipality; general powers; rules and regulations; adopt.

In addition to the general power conferred in the Revised Airports Act and
section 18-1502 and without limitation thereof, a municipality which has
established or may hereafter establish airports, restricted landing areas, or
other air navigation facilities, or which has acquired or set apart or may
hereafter acquire or set apart real property for such purpose or purposes, is
hereby authorized:

(1) To vest authority for the construction, enlargement, improvement, mainte-
nance, equipment, operation, and regulation thereof in an officer, a board, or a
body of such municipality by ordinance or resolution which shall prescribe the
powers and duties of such officer, board, or body. The expense of such
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construction, enlargement, improvement, maintenance, equipment, operation,
and regulation shall be a responsibility of the municipality;

(2) To adopt and amend all needful rules, regulations, and ordinances for the
management, government, and use of any properties under its control, whether
within or without the territorial limits of the municipality; to appoint airport
guards or police, with full police powers; to fix by ordinance or resolution, as
may be appropriate, penalties for the violation of the rules, regulations, and
ordinances, and enforce the penalties in the same manner in which penalties
prescribed by other rules, regulations, and ordinances of the municipality are
enforced. For purposes of such management, government, and direction of
public use, such part of all highways, roads, streets, avenues, boulevards, and
territory as adjoins or lies within five hundred feet of the limits of any airport or
restricted landing area acquired or maintained under the Revised Airports Act
and section 18-1502 shall be under like control and management of the
municipality. It may also adopt and enact rules, regulations, and ordinances
designed to safeguard the public upon or beyond the limits of private airports
or landing strips within such municipality or its police jurisdiction against the
perils and hazards of instrumentalities used in aerial navigation. Rules, regula-
tions, and ordinances shall be published as provided by general law or the
charter of the municipality for the publication of similar rules, regulations, and
ordinances. They must conform to and be consistent with the laws of this state
and the rules and regulations of the Division of Aeronautics of the Department
of Transportation and shall be kept in conformity, as nearly as may be, with the
then current federal legislation governing aeronautics and the regulations duly
promulgated thereunder and rules and standards issued from time to time
pursuant thereto;

(3) To lease for a term not exceeding ten years such airports, other air
navigation facilities, or real property acquired or set apart for airport purposes
to private parties, any municipal or state government, the national government,
or any department of any such government for operation; to lease or assign
space, area, improvements, or equipment on such airports for a term not
exceeding ten years to private parties, any municipal or state government, the
national government, or any department of any such government for operation
or use consistent with the purposes of the Revised Airports Act and section
18-1502; to sell any part of such airports, other air navigation facilities, or real
property to any municipal or state government, or to the United States or any
department or instrumentality thereof, for aeronautical purposes or purposes
incidental thereto, and to confer the privileges or concessions of supplying
upon its airports goods, commodities, things, services, and facilities, so long as,
in each case, the public is not thereby deprived of its rightful, equal, and
uniform use thereof;

(4) To sell or lease any real or personal property, acquired for airport
purposes and belonging to the municipality, which, in the judgment of its
governing body, may not be required for aeronautic purposes, in accordance
with the laws of this state, or the provisions of the charter of the municipality,
governing the sale or leasing of similar municipally owned property. The
proceeds of the sale of any property the purchase price of which was obtained
by the sale of bonds shall be deposited in the sinking fund from which funds
have been authorized to be taken to finance such bonds. In the event all the
proceeds of such sale are not needed to pay the principal of the bonds
remaining unpaid, the remainder shall be paid into the general fund of the
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municipality. The proceeds of sales of property the purchase price of which was
paid from appropriations shall be paid into the general fund of the municipali-
ty;

(5) To determine the charges or rental for the use of any properties under its
control and the charges for any services or accommodations, and the terms and
conditions under which such properties may be used, so long as in all cases the
public shall not be deprived of its rightful, equal, and uniform use of such
property. Charges shall be reasonable and uniform for the same class of service
and established with due regard to the property and improvements used and
the expense of operation to the municipality. To enforce the payment of
charges, the municipality shall have a lien and may enforce it, substantially as
is provided by law for liens and the enforcement thereof, for repairs to or the
improvement, storage, or care of any personal property; and

(6) To exercise all powers necessarily incidental to the exercise of the general
and special powers granted in the Revised Airports Act.

Source: Laws 1945, c. 34, § 8, p. 161; Laws 2017, LB339, § 57.
Operative date July 1, 2017.

3-218 Contracts; laws governing.

All contracts for the acquisition, construction, enlargement, improvement,
maintenance, equipment, or operation of airports or other air navigation
facilities, made by the municipality itself or through the agency of the Division
of Aeronautics of the Department of Transportation, shall be made pursuant to
the laws of this state governing the making of like contracts, except that where
such acquisition, construction, improvement, enlargement, maintenance, equip-
ment, or operation is financed wholly or partly with federal money, the
municipality or the division as its agent may let contracts in the manner
prescribed by the federal authorities, acting under the laws of the United States,
and any rules or regulations made thereunder.

Source: Laws 1945, c. 34, § 9(3), p. 164; Laws 2017, LB339, § 58.
Operative date July 1, 2017.

3-222 Municipality; terms, defined.

For purposes of sections 3-221 to 3-232 only, unless another intention clearly
appears or the context otherwise requires, this state shall be included in the
term municipality, and all the powers conferred upon municipalities in the
Revised Airports Act and section 18-1502, if not otherwise conferred by law, are
hereby conferred upon this state when acting jointly with any municipality or
municipalities. Where reference is made to the governing body of a municipali-
ty, that term shall mean, as to the state, the Division of Aeronautics of the
Department of Transportation.

Source: Laws 1945, c. 34, § 11(2), p. 165; Laws 2017, LB339, § 59.
Operative date July 1, 2017.

3-227 Board; powers.

Such board may exercise, on behalf of the municipalities acting jointly by
which it is appointed, all the powers of each of such municipalities granted by
the Revised Airports Act, except as otherwise provided in the act. Real property,
airports, restricted landing areas, air protection privileges, or personal property
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costing in excess of a sum to be fixed by the joint agreement, may be acquired,
and condemnation proceedings may be instituted, only by authority of the
governing bodies of each of the municipalities involved. The total amount of
expenditures to be made by the board for any purpose in any calendar year
shall be determined by the municipalities involved by the approval by each on
or before the preceding May 1, of a budget for the ensuing fiscal year. Rules
and regulations provided for by subdivision (2) of section 3-215 shall become
effective only upon approval of each of the appointing governing bodies and the
Division of Aeronautics of the Department of Transportation. No real property
and no airport, other air navigation facility, or air protection privilege, owned
jointly, shall be disposed of by the board, by sale, lease, or otherwise, except by
authority of all the appointing governing bodies, but the board may lease space,
area, or improvements and grant concessions on airports for aeronautical
purposes or purposes incidental thereto, subject to subdivision (3) of section
3-215. This section shall not be construed to affect the obligation of a lessee to
pay taxes if taxes are due under sections 77-202, 77-202.11, and 77-202.12.

Source: Laws 1945, c. 34, § 11(7), p. 166; Laws 2001, LB 173, § 4; Laws
2017, LB339, § 60.
Operative date July 1, 2017.

3-228 Joint agreements; ordinances enacted concurrent with each other;
effect; publication.

Each municipality, acting jointly with another, pursuant to the Revised
Airports Act, is authorized and empowered to enact, concurrently with the
other municipalities involved, such ordinances as are provided for by subdivi-
sion (2) of section 3-215, and to fix by such ordinances penalties for the
violation thereof. Such ordinances, when so concurrently adopted, shall have
the same force and effect within the municipalities and on any property jointly
controlled by them or adjacent thereto, whether within or without the territori-
al limits of either or any of them, as ordinances of each municipality involved,
and may be enforced in any one of the municipalities in like manner as are its
individual ordinances. The consent of the Division of Aeronautics of the
Department of Transportation to any such ordinance, where the state is a party
to the joint venture, shall be equivalent to the enactment of the ordinance by a
municipality. The publication provided for in subdivision (2) of section 3-215
shall be made in each municipality involved in the manner provided by law or
charter for publication of its individual ordinances.

Source: Laws 1945, c. 34, § 11(8), p. 167; Laws 2017, LB339, § 61.
Operative date July 1, 2017.

3-239 Airport authorities or municipalities; project applications under feder-
al act; approval by division; required; division, act as agent; direct receipt of
federal funds; when.

(1) No city airport authority, county airport authority, joint airport authority,
or municipality in this state, whether acting alone or jointly with another city
airport authority, county airport authority, joint airport authority, or municipal-
ity, or with the state, shall submit to any federal agency or department any
project application under the provisions of any act of Congress which provides
airport planning or airport construction and development funds for the expan-
sion and improvement of the airport system, unless the project and the project
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application have been first approved by the Division of Aeronautics of the
Department of Transportation.

(2) Except as provided in subsection (3) of this section, no city airport
authority, county airport authority, joint airport authority, or municipality shall
directly accept, receive, receipt for, or disburse any funds granted by the United
States under any act of Congress pursuant to subsection (1) of this section, but
it shall designate the division as its agent and in its behalf to accept, receive,
receipt for, and disburse such funds. Such authorities and municipalities shall
enter into an agreement with the division prescribing the terms and conditions
of such agency in accordance with federal laws, rules, and regulations, and
applicable laws of this state. Such money as is paid by the United States shall
be retained by the state or paid over to the city airport authority, county airport
authority, joint airport authority, or municipality under such terms and condi-
tions as may be imposed by the United States in making such grant.

(3) Any city airport authority, county airport authority, joint airport authority,
or municipality operating a primary airport may directly accept, receive,
receipt for, and disburse any funds granted by the United States for the primary
airport under the provisions of any act of Congress pursuant to subsection (1)
of this section by informing the division, in writing, of its intent to do so. If an
airport loses its status as a primary airport before signing a grant agreement
with the United States, the airport shall be subject to subsection (2) of this
section.

(4) For purposes of this section:

(a) City airport authority means an authority established pursuant to the
Cities Airport Authorities Act;

(b) County airport authority means an authority established under sections
3-601 to 3-622;

(c) Joint airport authority means an authority established under the Joint
Airport Authorities Act;

(d) Municipality means any county, city, or village of this state and any other
political subdivision, public corporation, authority, or district in this state
which is or may be authorized by law to acquire, establish, construct, maintain,
improve, and operate airports and other air navigation facilities; and

(e) Primary airport means any airport which:

(i) Receives scheduled passenger air service;

(i1) Has at least ten thousand revenue passenger enplanements or boardings,
as officially recorded by the United States, in at least one of the most recent five
calendar years for which official numbers are available; and

(iii) Does not receive any funds apportioned by the United States for nonpri-
mary airports.

Source: Laws 1947, c. 8, § 1, p. 70; Laws 1957, c. 9, § 15, p. 126; Laws
1980, LB 925, § 1; Laws 2002, LB 446, § 4; Laws 2017, LB339,

§ 62.
Operative date July 1, 2017.

Cross References

Cities Airport Authorities Act, see section 3-514.
Joint Airport Authorities Act, see section 3-716.
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ARTICLE 3
AIRPORT ZONING

Section

3-303. Airport hazard; zoning regulations; modifications and exceptions.

3-332. Division of Aeronautics; municipalities and political subdivisions; assist in
planning and developing.

3-303 Airport hazard; zoning regulations; modifications and exceptions.

In order to prevent the creation or establishment of airport hazards, every
political subdivision that has an airport hazard area within the area of its
zoning jurisdiction shall adopt, administer, and enforce, under the police power
and in the manner and upon the conditions prescribed in the Airport Zoning
Act, airport zoning regulations for such airport hazard area. The regulations
shall meet the minimum regulations as prescribed by the Division of Aeronau-
tics of the Department of Transportation and may divide such area into zones
and, within such zones, specify the land uses permitted and regulate and
restrict the height to which structures may be erected and trees allowed to
grow, except that a political subdivision or a joint airport zoning board
provided for in section 3-304 may include modifications or exceptions to the
airport zoning regulations adopted under the Airport Zoning Act that the
political subdivision or joint airport zoning board deems appropriate. Such
modifications and exceptions shall not be considered a conflict for purposes of
section 3-306. The authority of a political subdivision to adopt airport zoning
regulations shall not be conditional upon prior adoption of a comprehensive
development plan or a comprehensive zoning ordinance.

Source: Laws 1945, c. 233, § 3(1), p. 683; Laws 1961, c. 9, § 1, p. 96;
Laws 2010, LB512, § 1; Laws 2013, LB140, § 3; Laws 2017,
LB339, § 63.
Operative date July 1, 2017.

3-332 Division of Aeronautics; municipalities and political subdivisions;
assist in planning and developing.

The Division of Aeronautics of the Department of Transportation may aid and
assist municipalities and other political subdivisions of the state in planning,
developing, and carrying out programs for airport zoning in order to secure
uniformity therein as far as possible.

Source: Laws 1945, c. 233, § 16, p. 691; Laws 2017, LB339, § 64.
Operative date July 1, 2017.

ARTICLE 4
REGULATION OF STRUCTURES

Section

3-403. Structures; erection, maintenance in excess of one hundred fifty feet; permit
required.

3-404. Structures; erection, maintenance in excess of one hundred fifty feet;

application; form; contents; permit; issuance; considerations.

3-405. Appeal; procedure.

3-407. Structures; lighting; rules and regulations; division adopt.

3-407.01. Meteorological evaluation tower; marking; owner; registration; contents;
duties; failure to comply; effect.
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Section
3-408. Violations; penalty.
3-4009. Structure; violations; injunction; removal.

3-403 Structures; erection, maintenance in excess of one hundred fifty feet;
permit required.

It shall be unlawful for any person, firm, or corporation, without having first
applied for and obtained a permit in writing from the Division of Aeronautics of
the Department of Transportation, to build, erect, or maintain any structure
within the State of Nebraska, the height of which exceeds one hundred fifty feet
above the surface of the ground at point of installation.

Source: Laws 1955, c. 7, § 3, p. 68; Laws 1963, c. 17, § 1, p. 96; Laws
2017, LB339, § 65.
Operative date July 1, 2017.

3-404 Structures; erection, maintenance in excess of one hundred fifty feet;
application; form; contents; permit; issuance; considerations.

The application for the permit, required by section 3-403, shall be made in
writing on forms prescribed by the Division of Aeronautics of the Department
of Transportation and shall contain or be accompanied by details as to the
location, construction, height, and dimensions of the proposed structure, the
nature of its intended use, and such other information as the Director of
Aeronautics may require. Upon the filing of such application, the director shall
make an investigation and an aeronautical study of such proposed construction
and its effect, if any, upon air navigation, and the health, welfare, and safety of
the public. If the director, upon such investigation, shall determine that such
proposed structure will not constitute a hazard to air navigation and will not
interfere unduly with the public right of freedom of transit in commerce
through the air space affected thereby, the director shall issue to the applicant a
permit, required by section 3-403, authorizing the erection and construction of
such structure, subject to such conditions as to marking and lighting as the
division may prescribe by its rules and regulations, authorized by section 3-407.
If the director does not so determine, the director shall deny the application. In
making such investigation, aeronautical study, and determination, the director
shall consider (1) the character of flying operations expected to be conducted in
the area concerned, (2) the nature of the terrain, (3) the character of the
neighborhood, (4) the uses to which the property concerned is devoted or
adaptable, (5) the proximity to existing airports, airways, control areas, and
control zones, (6) the height of existing adjacent structures, and (7) all the facts
and circumstances existing. The director shall impose only such restrictions or
requirements as may be reasonably necessary to effectuate the purposes of
sections 3-401 to 3-409.

Source: Laws 1955, c. 7, § 4, p. 68; Laws 2017, LB339, § 66.
Operative date July 1, 2017.

3-405 Appeal; procedure.

Any person aggrieved by any action of the Division of Aeronautics of the
Department of Transportation in granting or denying a permit under the terms
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of sections 3-401 to 3-409 may appeal the action, and the appeal shall be in
accordance with the Administrative Procedure Act.

Source: Laws 1955, c. 7, § 5, p. 69; Laws 1988, LB 352, § 9; Laws 2017,
LB339, § 67.
Operative date July 1, 2017.

Cross References

Administrative Procedure Act, see section 84-920.

3-407 Structures; lighting; rules and regulations; division adopt.

All structures outside the corporate limits of cities and villages, exceeding a
height of two hundred feet above the surface of the ground, and all structures
within the corporate limits of cities and villages exceeding a height of five
hundred feet shall be marked and lighted in accordance with rules and
regulations adopted and promulgated by the Division of Aeronautics of the
Department of Transportation. The division may adopt and promulgate rules
and regulations for the marking and lighting of such structures in a manner
calculated to prevent collisions with such structures by aircraft. It shall be the
duty of the persons, firms, and corporations owning, maintaining, or using such
structures to provide and maintain such marking and lighting.

Source: Laws 1955, c. 7, § 7, p. 70; Laws 1993, LB 472, § 1; Laws 2017,
LB339, § 68.
Operative date July 1, 2017.

3-407.01 Meteorological evaluation tower; marking; owner; registration;
contents; duties; failure to comply; effect.

(1) A meteorological evaluation tower, the height of which is at least fifty feet
above the surface of the ground at point of installation, shall be marked
according to subsection (2) of this section. This section applies to a meteorolog-
ical evaluation tower that is located outside the corporate limits of a city or
village.

(2) A meteorological evaluation tower described in subsection (1) of this
section shall: (a) Be painted in seven equal-width and alternating bands of
aviation orange and white beginning with orange at the top of the tower and
ending with orange at the base; (b) have two or more spherical marker balls at
least twenty-one inches in diameter that are aviation orange in color and
attached to each outer guy wire connected to the tower with the top ball no
further than twenty feet from the top wire connection and the remaining ball or
balls at or below the midpoint of the tower on the outer guy wires; and (c) have
yellow safety sleeves installed on each outer guy wire extending at least
fourteen feet above the anchor point of the guy wire.

(3) The owner of a meteorological evaluation tower subject to this section
shall, not less than ten business days prior to erecting the tower, register with
the Division of Aeronautics of the Department of Transportation the name and
address of the owner, the height and location of the tower, and any other
information that the division deems necessary for aviation safety. The owner of
a tower subject to this section shall also report the removal of the tower to the
division not more than thirty business days after its removal. The division shall
make the information received pursuant to this subsection available to the
public within five business days.
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(4) The owner of a meteorological evaluation tower described in subsection
(1) of this section that was erected prior to May 28, 2015, and which is either
lighted, marked with balls at least twenty-one inches in diameter, painted, or
modified in some other manner so it is recognizable in clear air during daylight
hours from a distance of not less than two thousand feet, shall mark the tower
as required by subsection (2) of this section within two years after May 28,
2015, or at such time the tower is taken down for maintenance or other
purposes, whichever comes first, except that the owner of a tower erected prior
to May 28, 2015, which is not lighted, marked, painted, or modified as
described in this subsection shall mark such tower as required by subsection (2)
of this section within ninety days after May 28, 2015. The registration require-
ments of subsection (3) of this section shall be performed by the owner of a
tower erected prior to May 28, 2015, within fifteen business days after May 28,
2015.

(5) A material failure to comply with the marking and registration require-
ments of this section shall be admissible as evidence of negligence on the part
of an owner of a meteorological evaluation tower in an action in tort for
property damage, bodily injury, or death resulting from an aerial collision with
such unmarked or unregistered tower.

(6) The division may adopt and promulgate rules and regulations for carrying
out the purposes of this section.

Source: Laws 2015, LB469, § 6; Laws 2017, LB339, § 69.
Operative date July 1, 2017.

3-408 Violations; penalty.

Any person, firm, or corporation (1) violating any of the provisions of sections
3-401 to 3-409, (2) submitting false information in the application for a permit,
(3) violating any rule or regulation adopted and promulgated by the Division of
Aeronautics of the Department of Transportation pursuant to sections 3-401 to
3-409, (4) failing to do and perform any act required by sections 3-401 to 3-409,
or (5) violating the terms of any permit issued pursuant to sections 3-401 to
3-409, shall be guilty of a Class III misdemeanor. Each day any violation
continues or any structure erected in violation of sections 3-401 to 3-409 shall
continue in existence shall constitute a separate offense.

Source: Laws 1955, c. 7, § 8, p. 70; Laws 1977, LB 40, § 31; Laws 2015,
LB469, § 7; Laws 2017, LB339, § 70.
Operative date July 1, 2017.

3-409 Structure; violations; injunction; removal.

In addition to the penalties provided for by section 3-408, the erection and
maintenance of any structure in violation of sections 3-401 to 3-409 may be
enjoined by any court of competent jurisdiction in an action for that purpose
commenced by the Division of Aeronautics of the Department of Transportation
or any other interested person. The erection of such structure and permitting
the same to stand or remain, in violation of sections 3-401 to 3-409, is hereby
declared to be a nuisance and the division, or its authorized agent, is author-
ized to go upon the premises and abate such nuisance by removing such
structure after five days’ notice to the interested parties, to be served by mail
addressed to them at their last-known place of business or residence. The
expense incident to the removal of such structure shall be paid by the owners
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thereof, and if the division removes such structures as provided in this section,
the expense incurred by the division may be recovered from the sale of the
structure or its salvage material.
Source: Laws 1955, c¢. 7,8 9, p. 71; Laws 2017, LB339, § 71.
Operative date July 1, 2017.
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CHAPTER 7
ATTORNEYS AT LAW

Article.
2. Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Act. 7-209.

ARTICLE 2

LEGAL EDUCATION FOR PUBLIC SERVICE AND RURAL
PRACTICE LOAN REPAYMENT ASSISTANCE ACT

Section
7-209. Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Fund; created; investment.

7-209 Legal Education for Public Service and Rural Practice Loan Repay-
ment Assistance Fund; created; investment.

The Legal Education for Public Service and Rural Practice Loan Repayment
Assistance Fund is created. The fund shall consist of funds appropriated or
transferred by the Legislature, funds donated to the legal education for public
legal service and rural practice loan repayment assistance program pursuant to
section 7-208, and application fees collected under the Legal Education for
Public Service and Rural Practice Loan Repayment Assistance Act. Any money
in the Legal Education for Public Service Loan Repayment Fund on July 18,
2014, shall be transferred to the Legal Education for Public Service and Rural
Practice Loan Repayment Assistance Fund. Any money in the fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

The unexpended, unobligated balance in the Legal Education for Public
Service and Rural Practice Loan Repayment Assistance Fund existing on June
30, 2017, shall be transferred to the General Fund on or before July 30, 2017,
as directed by the budget administrator of the budget division of the Depart-
ment of Administrative Services.

Source: Laws 2008, LB1014, § 27; Laws 2014, LB907, § 9; Laws 2017,
LB331, § 17.
Effective date May 16, 2017.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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CHAPTER 8
BANKS AND BANKING

Article.

NONWN =

General Provisions. 8-101 to 8-1,140.

Trust Companies. 8-206, 8-207.

Building and Loan Associations. 8-318, 8-355.
Assessments and Fees. 8-601 to 8-603.
State-Federal Cooperation Acts; Capital Notes.
(a) Federal Banking Act of 1933. 8-701, 8-702.
(c) Federal Home Loan Bank Act. 8-716.

8. Personal Loans by Banks and Trust Companies. 8-815 to 8-828.

11. Securities Act of Nebraska. 8-1101 to 8-1123.
14. Disclosure of Confidential Information. 8-1401.
24. Credit Card Bank. 8-2401.
27. Nebraska Money Transmitters Act. 8-2727, 8-2733.

ARTICLE 1

GENERAL PROVISIONS

Section
8-101. Transferred to section 8-101.03.

8-101.01. Transferred to section 8-101.02.
8-101.02. Act, how cited.
8-101.03. Terms, defined.

8-102. Department of Banking and Finance; supervision and control of specified
financial institutions; declaration of public purpose.

8-103. Director; financial institutions; supervision and examination; director and
department employees; prohibited acts; exception; penalty.

8-104. Director; oath; bond or insurance.

8-105. Deputies; counsels, examiners, and assistants; salaries; bond or insurance.

8-106. Director; rules and regulations; standards.

8-107. Banks; books and accounts; failure to keep; penalty.

8-108. Director; financial institution examination; powers; procedure; charge.

8-109. Financial institution examiner; failure to report unlawful conduct or unsafe
condition; penalty.

8-110. Banks; bonds; filing; approval; requirements; open to inspection.

8-111. Director; real estate; power to convey; execution of conveyance.

8-112. Director; records required; disclosures prohibited; confidential records.

8-113. Unauthorized use of word bank or its derivatives; penalty.

8-114. Banks; corporate status required; unlawful banking; penalty.

8-116. Banks; capital stock; amount required.

8-116.01. Banks; capital notes and debentures; issuance; conditions.

8-117. Conditional bank charter; application; contents; hearing; notice; expenses;
conversion to full bank charter; extension; written request; notice of
expiration.

8-118. Banks; unlawful promotion; sale of stock prior to issuance of charter;
penalty.

8-119. Capital stock; sale; compensation prohibited; false statement; penalties.

8-120. Corporation; application to conduct, merge, or transfer bank; contents.

8-121. Repealed. Laws 2017, LB140, § 163.

8-122. Issuance of charter to transact business.

8-124. Banks; board of directors; president; meetings; examination; audit.

8-124.01. Banks; board of directors; vacancy; notice; filling; application for approval.

8-125. Banks; board of directors; meetings; record; contents; publication.
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Section
8-126.

8-127.
8-128.

8-129.
8-130.

8-132.
8-133.
8-135.

8-137.
8-138.
8-139.

8-140.
8-141.
8-143.

8-143.01.
8-144.
8-145.
8-147.
8-148.

8-148.01.
8-148.02.

8-148.04.
8-148.05.
8-148.07.
8-148.08.
8-148.09.

8-150.
8-151.
8-152.
8-153.
8-157.
8-157.01.

8-158.

8-160.
8-161.
8-162.02.

8-163.
8-164.
8-166.
8-167.
8-167.01.

BANKS AND BANKING

Bank directors; qualifications; approval by department; revocation of
approval; procedure.

List of stockholders; open to inspection; violation; penalty.

Capital stock; increase; decrease; notice; publication; denial by director,
when.

Stockholders’ meeting; director may call; notice; expense.

Federal reserve system; membership by state banks and trust companies
authorized; examinations.

Banks; available funds; deficient reserve; impairment of capital; duty of
bank; powers and duties of department; notice to bank.

Rate of interest; prohibited acts; penalties; pledge of letters of credit
authorized.

Deposits; withdrawal methods authorized; lease of safe deposit box; section;
how construed.

Checks; certification; requirements; effect.

Deposits; receiving when insolvent; prohibition; penalty.

Executive officers; approval of loans and investments; qualifications; license;
revocation; violations; penalty; civil penalty; election to exempt active
executive officers from license; procedure.

Mortgage loan originator; registration.

Loans; limits; exceptions.

Loans; excessive amount; violations; forfeiture of charter; directors’ personal
liability.

Extension of credit; limits; written report; credit report; violation; penalty;
powers of director.

Loans or extension of credit; improper; willful and knowing violation;
liability.

Loans; other improper solicitation or receipt of benefits; unlawful
inducement; penalty.

Direct borrowing of bank; loans and investments; limitation on amounts;
illegal transfer of assets; violation; penalty.

Banks; own capital stock; loans on, purchase, or use as collateral by bank
prohibited; exceptions.

Corporation operating a computer center; investment of funds; limitation.

Banks; subscribe, invest, buy, and own stock; agricultural credit corporation;
livestock loan company; limitation.

Community development investments; conditions.

Qualified Canadian Government obligations; investment.

Bank subsidiary corporation; authorized activities.

Bank subsidiary corporation; examination and regulation.

Bank; financial institution; merger, acquisition, or asset acquisition;
transactions authorized.

Banks; real estate; power to acquire and convey; limitations and conditions.

Repealed. Laws 2017, LB140, § 163.

Banks; loans on real estate; authorized.

Checks; preprinted information; cleared at par; exception.

Branch banking; Director of Banking and Finance; powers.

Establishing financial institution; automatic teller machines; use; availability;
user financial institution; switch; use and access; duties; department;
enforcement action; limitation.

Banks; appointment as personal representative or special administrator;
authorized.

Banks; trust department; amendment of charter; supervision.

Banks; trust department; application; investigation; authorization.

Bank; fiduciary account controlled by trust department; collateral; public
funds exempt.

Dividends; withdrawal of capital or surplus prohibited; not made; when.

Dividends declared; conditions.

Banks; reports to department; form; number required; verification; waiver.

Banks; reports to department; contents; publication.

Banks; publication requirements not applicable; when.
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Section
8-168.
8-169.
8-170.
8-171.
8-173.

8-174.
8-175.

8-177.
8-178.

8-179.

8-180.
8-182.

8-183.
8-183.04.
8-183.05.
8-184.
8-185.
8-186.
8-187.
8-188.
8-189.
8-190.
8-191.

8-192.
8-193.

8-194.
8-195.

8-196.
8-197.

8-198.
8-199.
8-1,100.

8-1,101.

GENERAL PROVISIONS

Banks; special reports to director.

Banks; reports; published statements; failure to make; penalty, recovery.

Records and files; time required to be kept; destroy, when.

Records; destruction; liability; excuse for failure to produce.

Actions against bank on claims inconsistent with records; accrual of cause of
action; limitations.

Records and files; destruction; applicable to national banks.

Banks; false entry or statement; other offenses relating to books and records;
penalty.

Banks; consolidation; approval required; creditors’ claims.

National bank; reorganization as state bank; authorization; vote required;
trust company business; conversion; public hearing; when.

National bank; reorganization as state bank; procedure; trust company
business; charter.

State bank; reorganization as national bank; vote required.

State bank; conversion, merger, or consolidation with a national bank;
objecting stockholders; stock; payment.

National or state bank; conversion, merger, or consolidation; resulting bank;
assets; valuation.

State or federal savings association; mutual savings association; retention of
mutual form authorized.

State or federal savings association; issuance of state bank charter; effect;
section, how construed.

Voluntary liquidation; approval required; examination; fees.

Voluntary liquidation; procedure.

Bank; possession; voluntary surrender to department; notice; posting; liens
dissolved.

Banks; department may take possession; when; examination of affairs; liens
dissolved; retention of possession.

Banks; possession by department; effective upon notice.

Banks; attempted prevention of possession by department; penalty.

Banks; possession by department; refusal to deliver; possession by banks;
application for court order.

Banks; possession by department; notice to banks and trust companies;
notice or knowledge of possession forestalls liens.

Banks; possession by department; inventory of assets and liabilities; filing.

Banks; redelivery of possession; bond; departmental supervision;
repossession by department.

Insolvent banks; determination; declaration by director; filing.

Insolvent banks; possession by department; petition to enjoin; show cause
order; findings by district court; disposition of case.

Insolvent banks; liquidation; injunction; appeal; bond.

Insolvent banks; liquidation by Federal Deposit Insurance Corporation or by
liquidating trustees.

Financial institutions; designation of receiver and liquidating agent;
department; powers.

Financial institutions; department as receiver; powers; no compensation to
director.

Insolvent banks; liquidation; special deputies, assistants, counsel;
appointment; compensation; discharge.

Insolvent banks; liquidation; special deputies, assistants; bond or insurance;
conditions.

Insolvent banks; department as receiver and liquidating agent; liens
dissolved; assets; transfers to defraud creditors; preferences.

Insolvent banks; liquidation; Director of Banking and Finance; powers.

Insolvent banks; liquidation; director; collection of debts; sale or compromise
of certain debts; procedure; deposit or investment of funds.

Insolvent banks; reorganization or liquidation proceedings; district judge;
jurisdiction.

Insolvent banks; claims; filing; time limit.
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8-1,107. Insolvent banks; claims; listing and classification; notice to claimant; filing of
objection; powers and duties of director.

8.  Insolvent banks; claims; objections to classification; hearing.

9. Insolvent banks; claims; certificate of indebtedness; assignment; payments
endorsed on certificate.

8-1,110.  Insolvent banks; claims; priority.

8-1,111.  Insolvent banks; priority; not affected by federal deposit insurance.

8-1,112.  Insolvent banks; director; payment of dividends.

8-1,113.  Insolvent banks; liquidation expenses; allocation; certification.

8-1,115.  Insolvent banks; liquidation; reports to district court; dissolution of bank;
cancellation of charter.

6. Insolvent banks; stockholders; restoration of solvency; conditions.

7 Banks; impaired capital; assessments on stock to restore; preferred stock
excepted.

8-1,118.  Insolvent banks; restoration of solvency; reopening for limited business;

conditions; costs; new deposits treated as a trust fund; expenses.

8-1,119.  Violations; general penalty.

8-1,120.  Repealed. Laws 2017, LB140, § 163.

8-1,121.  Repealed. Laws 2017, LB140, § 163.

8-1,124. Emergencies; terms, defined.

8-1,125. Emergencies; proclamation; director; effect; temporary office.

8-1,126.  Emergencies; officers; powers.

8-1,127. Emergency; proclamation; President of United States; Governor; effect.

8-1,128.  Emergency; closing; notice; contents.

8-1,129. Emergencies; laws applicable.

8-1,131.  Retirement plan, medical savings account, or health savings account,
investments; bank as trustee or custodian; powers and duties; account,
how treated.

8-1,133 Bank; business of leasing personal property; subject to rules and regulations.

8-1,134.  Violations; director; powers; fines; notice; hearing; closure; emergency
powers; service; procedures.

8-1,135.  Appeal; procedure.

8-1,136.  Action to enjoin and enforce compliance.

8-1,137.  Evidence of violation; refer to prosecuting attorney.

8-1,138.  Violation of final order; liability; penalty.

8-1,139.  Misapplication of funds or assets; penalty.

8-1,140.  Federally chartered bank; bank organized under laws of Nebraska; rights,

privileges, benefits, and immunities; exception.

8-101 Transferred to section 8-101.03.
8-101.01 Transferred to section 8-101.02.

8-101.02 Act, how cited.
Sections 8-101.02 to 8-1,140 shall be known and may be cited as the
Nebraska Banking Act.

Source: Laws 1998, LB 1321, § 32; Laws 1999, LB 396, § 4; Laws 2009,
LB327, § 1; Laws 2010, LB891, § 1; R.S.1943, (2012),
§ 8-101.01; Laws 2017, LB140, § 1.
Operative date August 24, 2017.

8-101.03 Terms, defined.

For purposes of the Nebraska Banking Act, unless the context otherwise
requires:

(1) Access device means a code, a transaction card, or any other means of
access to a customer’s account, or any combination thereof, that may be used
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by a customer for the purpose of initiating an electronic funds transfer at an
automatic teller machine or a point-of-sale terminal;

(2) Acquiring financial institution means any financial institution establishing
a point-of-sale terminal;

(3) Automatic teller machine means a machine established and located in the
State of Nebraska, whether attended or unattended, which utilizes electronic,
sound, or mechanical signals or impulses, or any combination thereof, and
from which electronic funds transfers may be initiated and at which banking
transactions as defined in section 8-157.01 may be conducted. An unattended
automatic teller machine shall not be deemed to be a branch operated by a
financial institution;

(4) Automatic teller machine surcharge means a fee that an operator of an
automatic teller machine imposes upon a consumer for an electronic funds
transfer, if such operator is not the financial institution that holds an account of
such consumer from which the electronic funds transfer is to be made;

(5) Bank or banking corporation means any incorporated banking institution
which was incorporated under the laws of this state as they existed prior to
May 9, 1933, and any corporation duly organized under the laws of this state
for the purpose of conducting a bank within this state under the act. Bank
means any such banking institution which is, in addition to the exercise of
other powers, following the practice of repaying deposits upon check, draft, or
order and of making loans;

(6) Bank subsidiary corporation means a corporation which has a bank as a
shareholder and which is organized for purposes of engaging in activities which
are part of the business of banking or incidental to such business except for the
receipt of deposits. A bank subsidiary corporation is not to be considered a
branch of its bank shareholder;

(7) Capital or capital stock means capital stock;

(8) Data processing center means a facility, wherever located, at which
electronic impulses or other indicia of a transaction originating at an automatic
teller machine are received and either authorized or routed to a switch or other
data processing center in order to enable the automatic teller machine to
perform any function for which it is designed;

(9) Department means the Department of Banking and Finance;
(10) Director means the Director of Banking and Finance;

(11) Financial institution means a bank, savings bank, building and loan
association, savings and loan association, or credit union, whether chartered by
the United States, the department, or a foreign state agency; any other similar
organization which is covered by federal deposit insurance; or a trust company;

(12) Financial institution employees includes parent holding company and
affiliate employees;

(13) Foreign state agency means any duly constituted regulatory or superviso-
ry agency which has authority over financial institutions and which is created
under the laws of any other state, any territory of the United States, Puerto
Rico, Guam, American Samoa, the Trust Territory of the Pacific Islands, or the
Virgin Islands or which is operating under the code of law for the District of
Columbia;
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(14) Impulse means an electronic, sound, or mechanical impulse, or any
combination thereof;

(15) Insolvent means a condition in which (a) the actual cash market value of
the assets of a bank is insufficient to pay its liabilities to its depositors, (b) a
bank is unable to meet the demands of its creditors in the usual and customary
manner, (c) a bank, after demand in writing by the director, fails to make good
any deficiency in its reserves as required by law, or (d) the stockholders of a
bank, after written demand by the director, fail to make good an impairment of
its capital or surplus;

(16) Making loans includes advances or credits that are initiated by means of
credit card or other transaction card. Transaction card and other transactions,
including transactions made pursuant to prior agreements, may be brought
about and transmitted by means of an electronic impulse. Such loan transac-
tions including transactions made pursuant to prior agreements shall be subject
to sections 8-815 to 8-829 and shall be deemed loans made at the place of
business of the financial institution;

(17) Order includes orders transmitted by electronic transmission;

(18) Point-of-sale terminal means an information processing terminal which
utilizes electronic, sound, or mechanical signals or impulses, or any combina-
tion thereof, which are transmitted to a financial institution or which are
recorded for later transmission to effectuate electronic funds transfer transac-
tions for the purchase or payment of goods and services and which are initiated
by an access device. A point-of-sale terminal is not a branch operated by a
financial institution. Any terminal owned or operated by a seller of goods and
services shall be connected directly or indirectly to an acquiring financial
institution; and

(19) Switch means any facility where electronic impulses or other indicia of a
transaction originating at an automatic teller machine are received and are
routed and transmitted to a financial institution or data processing center,
wherever located. A switch may also be a data processing center.

Source: Laws 1963, c. 29, § 1, p. 134; Laws 1965, c. 27, § 1, p. 198; Laws
1967, c. 19, 8§ 1, p. 117; Laws 1975, LB 269, § 1; Laws 1976, LB
561, § 1; Laws 1987, LB 615, § 1; Laws 1988, LB 375, § 1; Laws
1993, LB 81, § 1; Laws 1994, LB 611, § 1; Laws 1995, LB 384,
§ 1; Laws 1997, LB 137, § 1; Laws 1998, LB 1321, § 1; Laws
2000, LB 932, § 1; Laws 2002, LB 1089, § 1; Laws 2003, LB 131,
§ 1; Laws 2003, LB 217, § 1; Laws 2015, LB348, § 1; R.S.
Supp.,2016, § 8-101; Laws 2017, LB140, § 2.
Operative date August 24, 2017.

8-102 Department of Banking and Finance; supervision and control of
specified financial institutions; declaration of public purpose.

The department shall, under the laws of this state specifically made applica-
ble to each, have general supervision and control over banks, trust companies,
credit unions, building and loan associations, and savings and loan associa-
tions, all of which are hereby declared to be quasi-public in nature and subject
to regulation and control by the state.

Source: Laws 1963, c. 29, § 2, p. 134; Laws 2002, LB 1094, § 1; Laws
2003, LB 131, § 2; Laws 2017, LB140, § 3.
Operative date August 24, 2017.
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8-103 Director; financial institutions; supervision and examination; director
and department employees; prohibited acts; exception; penalty.

(1)(a) The director shall have charge of and full supervision over the examina-
tion of banks and the enforcement of compliance with the statutes by banks and
their holding companies in their business and functions and shall constructively
aid and assist banks in maintaining proper banking standards and efficiency.

(b) The director shall also have charge of and full supervision over the
examination of and the enforcement of compliance with the statutes by trust
companies, building and loan associations, savings and loan associations, and
credit unions in their business and functions and shall constructively aid and
assist trust companies, building and loan associations, savings and loan associa-
tions, and credit unions in maintaining proper standards and efficiency.

(2) If the director is financially interested directly or indirectly in any
financial institution chartered by the department, the financial institution shall
be under the direct supervision of the Governor, and as to such financial
institution, the Governor shall exercise all the supervisory powers otherwise
vested in the director by the laws of this state, and reports of examination by
state bank examiners, foreign state bank examiners, examiners of the Federal
Reserve Board, examiners of the Office of the Comptroller of the Currency,
examiners of the Federal Deposit Insurance Corporation, and examiners of the
Consumer Financial Protection Bureau shall be transmitted to the Governor.

(3)(a) No person employed by the department shall borrow money from any
financial institution chartered by the department, except that any such person
may borrow money in the normal course of business from the Nebraska State
Employees Credit Union. If the credit union is acquired by, or merged into, a
Nebraska state-chartered credit union, persons employed by the department
may borrow money in the normal course of business from the successor credit
union.

(b) In the event a loan to a person employed by the department is sold or
otherwise transferred to a financial institution chartered by the department, no
violation of this section occurs if (i) such person did not solicit the sale or
transfer of the loan and (ii) such person gives notice to the director of such sale
or transfer. The director, in his or her discretion, may require such person to
make all reasonable efforts to seek another lender.

(4) Any person who intentionally violates this section or who aids, abets, or
assists in a violation of this section is guilty of a Class IV felony.

Source: Laws 1933, c. 18, § 2, p. 135; C.S.Supp.,1941, § 8-1,123; R.S.
1943, § 8-102; Laws 1963, c. 29, § 3, p. 135; Laws 1967, c. 20,
§ 1, p. 122; Laws 1985, LB 653, § 1; Laws 1988, LB 375, § 2;
Laws 1996, LB 1053, § 1; Laws 2002, LB 1094, § 2; Laws 2003,
LB 131, § 3; Laws 2013, LB213, § 1; Laws 2017, LB140, § 4.
Operative date August 24, 2017.

8-104 Director; oath; bond or insurance.

The director shall, before assuming the duties of office, take and subscribe to
the constitutional oath of office, file the oath in the office of the Secretary of
State, and be bonded or insured as required by section 11-201.

Source: Laws 1933, c. 18, § 1, p. 134; Laws 1935, c. 12, § 1, p. 81;
C.S.Supp.,1941, § 8-1,122; R.S.1943, § 8-101; Laws 1947, c. 16,
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§ 2, p. 96; Laws 1947, c. 11, § 1, p. 75; Laws 1951, c. 303, 8§ 1, p.
994; Laws 1957, c. 367, § 2, p. 1289; Laws 1959, c. 425, 8§ 1, p.
1427; Laws 1961, c. 14, § 1, p. 106; R.R.S.1943, § 8-101; Laws
1963, c. 29, § 4, p. 135; Laws 1967, c. 20, § 2, p. 122; Laws 1978,
LB 653, § 4; Laws 2004, LB 884, § 3; Laws 2017, LB140, § 5.
Operative date August 24, 2017.

Cross References

For provisions of premium on bond of receiver, see section 25-21,218.
For provisions relating to appointment of Director of Banking and Finance, see section 81-102.

8-105 Deputies; counsels, examiners, and assistants; salaries; bond or insur-
ance.

(1) The director may employ such deputies, counsels, examiners, and other
assistants as he or she may need to discharge in a proper manner the duties
imposed upon him or her by law. The deputies, counsels, examiners, and other
assistants shall perform such duties as are assigned to them. The employment
of any person in the work of the department is subject to section 49-1499.07.

(2) Deputies and financial institution examiners shall hold office at the will of
the director and shall receive such salary as set by the director and approved by
the Governor based upon the level of credentials for the positions.

(3) The deputies, counsels, examiners, and other assistants, before assuming
the duties of office, shall be bonded or insured as required by section 11-201.

Source: Laws 1933, c. 18, § 3, p. 135; Laws 1933, c. 19, § 3, p. 186;
C.S.Supp.,1941, § 8-1,124; Laws 1943, c. 13, § 1, p. 77; R.S.
1943, § 8-103; Laws 1945, c. 238, § 19, p. 712; Laws 1947, c. 16,
§ 3, p. 97; Laws 1951, c. 311, § 1, p. 1065; Laws 1955, ¢c. 9, § 1,
p. 74; R.R.S.1943, § 8-103; Laws 1963, c. 29, § 5, p. 135; Laws
1973, LB 164, § 1; Laws 1978, LB 653, § 5; Laws 1996, LB 1053,
§ 2; Laws 2003, LB 85, § 1; Laws 2004, LB 884, § 4; Laws 2017,
LB140, § 6.
Operative date August 24, 2017.

8-106 Director; rules and regulations; standards.

The director may adopt and promulgate rules and regulations for the gover-
nance of banks under his or her supervision as may in his or her judgment
seem wise and expedient and which do not in any way conflict with any of the
provisions of law. In adopting and promulgating such rules and regulations, the
director shall consider generally recognized sound banking principles, the
financial soundness of banks, competitive conditions, and general economic
conditions.

Source: Laws 1923, c. 191, § 34, p. 457; C.S.1929, § 8-104; Laws 1933, c.
18,8 7, p. 137; C.S.Supp.,1941, § 8-104; R.S.1943, § 8-107; Laws
1963, c. 29, 8§ 6, p. 136; Laws 2017, LB140, § 7.
Operative date August 24, 2017.

Cross References

For adoption and promulgation of administrative rules, Administrative Procedure Act, see section 84-920.

8-107 Banks; books and accounts; failure to keep; penalty.
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The department has the authority to require the officers of any bank, or any
of them, to open and keep such books or accounts as the department in its
discretion may determine and prescribe for the purpose of keeping accurate
and convenient records of the transactions and accounts of such bank. Any
bank that refuses or neglects to open and keep such books or accounts as may
be prescribed by the department shall be subject to a penalty of ten dollars for
each day it neglects or fails to open and keep such books and accounts after
receiving written notice from the department. Such penalty may be collected in
the manner prescribed for the collection of fees for the examination of such

bank.

Source: Laws 1923, c. 191, § 33, p. 456; C.S.1929, § 8-102; Laws 1933, c.
18,8 5, p. 136; C.S.Supp.,1941, § 8-102; R.S.1943, § 8-105; Laws
1963, c. 29,8 7, p. 136; Laws 2017, LB140, § 8.
Operative date August 24, 2017.

8-108 Director; financial institution examination; powers; procedure; charge.

(1)(a) The director, his or her deputy, or any duly appointed examiner has the
authority to make a thorough examination into all the books, papers, and
affairs of any bank or other financial institution chartered by the department or
its holding company, if any, and in so doing to administer oaths and affirma-
tions, to examine on oath or affirmation the officers, agents, and clerks of such
financial institution or its holding company, if any, touching the matter which
they may be authorized and directed to inquire into and examine, and to
subpoena the attendance of any person or persons in this state to testify under
oath or affirmation in relation to the affairs of such financial institution or its
holding company, if any. The director, deputy, or examiner has the authority to
examine and monitor by electronic means the books, papers, and affairs of any
financial institution or the holding company of a financial institution. The
director may provide any examination or report to the Federal Deposit Insur-
ance Corporation, the Federal Reserve Board, the Comptroller of the Currency,
the Consumer Financial Protection Bureau, or a foreign state agency.

(b) The director may accept any examination or report from a foreign state
agency and may accept any examination or report from the Federal Deposit
Insurance Corporation, the Federal Reserve Board, the Comptroller of the
Currency, or the Consumer Financial Protection Bureau in lieu of an examina-
tion or report required under the Nebraska Banking Act. Any such examination
or report accepted by the director remains the property and confidential record
of the foreign state agency or federal agency which provided the examination or
report to the director. A request or subpoena for any such examination or
report shall be directed to the foreign state agency or federal agency which
provided the examination or report to the director.

(2) The department has the authority to examine the books, papers, and
affairs of any electronic data processing center which has contracted with a
financial institution to conduct the financial institution’s electronic data pro-
cessing business. The department may charge the electronic data processing
center for the time spent by examiners in such examination at the rate set forth
in section 8-606 for examiners’ time spent in examinations of financial institu-
tions.

Source: Laws 1909, c. 10, § 8, p. 69; R.S.1913, § 287; Laws 1919, c. 190,
tit. V, art. XVI, § 6, p. 687; C.S.1922, § 7987; Laws 1923, c. 191,
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§ 8, p. 441; C.S.1929, § 8-118; Laws 1933, c. 18, § 13, p. 142;
C.S.Supp.,1941, § 8-118; R.S.1943, § 8-115; Laws 1963, c. 29,
§ 8, p. 137; Laws 1985, LB 653, § 2; Laws 1988, LB 375, § 3;
Laws 1992, LB 757, § 2; Laws 2007, LB124, § 1; Laws 2013,
LB213,§ 2; Laws 2017, LB140, § 9.

Operative date August 24, 2017.

8-109 Financial institution examiner; failure to report unlawful conduct or
unsafe condition; penalty.

If any financial institution examiner has knowledge of the insolvency or
unsafe condition of any financial institution chartered by the department, that
there are bad or doubtful assets in any such financial institution, that any such
financial institution or any of its officers has violated any law governing the
conduct of the financial institution, or that it is unsafe and inexpedient to
permit any such financial institution to continue business, and the financial
institution examiner fails to immediately report such fact in writing over his or
her signature to the director, he or she is guilty of a Class II misdemeanor and
shall forfeit his or her office.

Source: Laws 1923, c. 191, § 36, p. 457; Laws 1925, c. 30, § 8, p. 127;
C.S.1929, § 8-110; Laws 1933, c. 18,8 9, p. 139; C.S.Supp.,1941,
§ 8-110; R.S.1943, § 8-108; Laws 1963, c. 29, § 9, p. 137; Laws
1977, LB 40, § 37; Laws 2017, LB140, § 10.
Operative date August 24, 2017.

8-110 Banks; bonds; filing; approval; requirements; open to inspection.

The department shall require each bank to obtain a fidelity bond, naming the
bank as obligee, in an amount to be fixed by the director. The bond shall be
issued by an authorized insurer and shall be conditioned to protect and
indemnify the bank from loss which it may sustain, of money or other personal
property, including that for which the bank is responsible through or by reason
of the fraud, dishonesty, forgery, theft, embezzlement, wrongful abstraction,
misapplication, misappropriation, or any other dishonest or criminal act of or
by any of its officers or employees. Such bond may contain a deductible clause
in an amount to be approved by the director. An executed copy of the bond
shall be filed with and approved by the director and shall remain a part of the
records of the department. The director may provide for such copies to be filed
electronically. If the premium of the bond is not paid, the bond shall not be
canceled or subject to cancellation unless at least ten days’ advance notice, in
writing, is filed with the department. No bond which is current with respect to
premium payments shall be canceled or subject to cancellation unless at least
forty-five days’ advance notice, in writing, is filed with the department. The
bond shall be open to public inspection during the office hours of the depart-
ment. In the event a bond is canceled, the director may take whatever action he
or she deems appropriate in connection with the continued operation of the
bank involved.

Source: C.S.1929, § 8-103; Laws 1930, Spec. Sess., c. 6, § 13, p. 32; Laws
1933, c. 18, § 6, p. 137; C.S.Supp., 1941, § 8-103; R.S.1943,
§ 8-106; Laws 1963, c. 29, § 10, p. 138; Laws 1973, LB 164, § 2;
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Laws 1979, LB 220, § 1; Laws 1985, LB 653, § 3; Laws 2017,
LB140, § 11.
Operative date August 24, 2017.

8-111 Director; real estate; power to convey; execution of conveyance.

The director may convey any real estate title which is vested in the depart-
ment by operation of law or otherwise. Such conveyance shall be signed by the
director, sealed with the seal of the department, and acknowledged by the
director.

Source: Laws 1925, c. 30, § 7, p. 127; Laws 1929, c. 38, § 20, p. 167;
C.S.1929, § 8-112; Laws 1933, «c¢. 18, § 10, p. 140;
C.S.Supp.,1941, § 8-112; R.S.1943, § 8-109; Laws 1963, c. 29,
§ 11, p. 138; Laws 2017, LB140, § 12.

Operative date August 24, 2017.

8-112 Director; records required; disclosures prohibited; confidential rec-
ords.

(1) The director shall keep, as records of his or her office, proper books
showing all acts, matters, and things done under the jurisdiction of the
department. Neither the director nor anyone connected with the department
shall in any instance disclose the name of any customer, including a depositor,
debtor, beneficiary, member, or account holder of any financial institution or
other entity regulated by the department or the amount of any deposit, debt, or
account holdings of any of them, except insofar as may be necessary in the
performance of his or her official duty, except that the department may
maintain a record of debtors from the financial institutions and may give
information concerning the total liabilities of any such debtor to any financial
institution owning obligations of such debtor.

(2) Examination reports, investigation reports, and documents and informa-
tion relating to such reports are confidential records of the department and
may be released or disclosed only (a) insofar as is necessary in the performance
of the official duty of the department or (b) pursuant to a properly issued
subpoena to the department and upon entry of a protective order from a court
of competent jurisdiction to protect and keep confidential the names of borrow-
ers or depositors or to protect the public interest.

(3) Examination reports, investigation reports, and documents and informa-
tion relating to such reports remain confidential records of the department,
even if such examination reports, investigation reports, and documents and
information relating to such reports are transmitted to a financial institution or
other entity regulated by the department which is the subject of such reports or
documents and information, and may not be otherwise released or disclosed by
any such financial institution or other entity regulated by the department.

(4) The restrictions listed in subsections (2) and (3) of this section shall also
apply to any representative or agent of the financial institution or other entity
regulated by the department.

(5) If examination reports, investigation reports, or documents and informa-
tion relating to such reports are subpoenaed from the department, the party
issuing the subpoena shall give notice of the issuance of such subpoena at least
three business days in advance of the entry of a protective order to the financial
institution or other entity regulated by the department which is the subject of
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such reports or documents and information, unless the financial institution or
other entity regulated by the department is already a party to the underlying
proceeding or unless such notice is otherwise prohibited by law or by court
order.

Source: Laws 1923, c. 191, § 35, p. 457; Laws 1929, c. 38, § 18, p. 166;
C.S.1929, § 8-119; Laws 1933, c. 18, § 14, p. 142;
C.S.Supp.,1941, § 8-119; R.S.1943, § 8-116; Laws 1963, c. 29,
§ 12, p. 138; Laws 1987, LB 2, § 1; Laws 1996, LB 1053, § 3;
Laws 1997, LB 137, § 2; Laws 1999, LB 396, § 6; Laws 2009,
LB327,§ 3; Laws 2017, LB140, § 13.

Operative date August 24, 2017.

8-113 Unauthorized use of word bank or its derivatives; penalty.

(1) No individual, firm, company, corporation, or association doing business
in the State of Nebraska, unless organized as a bank under the Nebraska
Banking Act or the authority of the federal government, or as a building and
loan association, savings and loan association, or savings bank under Chapter
8, article 3, or the authority of the federal government, shall use the word bank
or any derivative thereof as any part of a title or description of any business
activity.

(2) This section does not apply to:

(a) Banks, building and loan associations, savings and loan associations, or
savings banks chartered and supervised by a foreign state agency;

(b) Bank holding companies registered pursuant to section 8-913 if the term
holding company is also used as any part of the title or description of any
business activity or if the derivative banc is used;

(c) Affiliates or subsidiaries of (i) a bank organized under the Nebraska
Banking Act or the authority of the federal government or chartered and
supervised by a foreign state agency, (ii) a building and loan association,
savings and loan association, or savings bank organized under Chapter 8,
article 3, or the authority of the federal government or chartered and super-
vised by a foreign state agency, or (iii) a bank holding company registered
pursuant to section 8-913 if the term holding company is also used as any part
of the title or description of any business activity or if the derivative banc is
used;

(d) Organizations substantially owned by (i) a bank organized under the
Nebraska Banking Act or the authority of the federal government or chartered
and supervised by a foreign state agency, (ii) a building and loan association,
savings and loan association, or savings bank organized under Chapter 8,
article 3, or the authority of the federal government or chartered and super-
vised by a foreign state agency, (iii) a bank holding company registered
pursuant to section 8-913 if the term holding company is also used as any part
of the title or description of any business activity or if the derivative banc is
used, or (iv) any combination of entities listed in subdivisions (i) through (iii) of
this subdivision;

(e) Mortgage bankers licensed or registered under the Residential Mortgage
Licensing Act, if the word mortgage immediately precedes the word bank or its
derivative;
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(f) Organizations which are described in section 501(c)(3) of the Internal
Revenue Code as defined in section 49-801.01, which are exempt from taxation
under section 501(a) of the code, and which are not providing or arranging for
financial services subject to the authority of the department, a foreign state
agency, or the federal government;

(g) Trade associations which are exempt from taxation under section
501(c)(6) of the code and which represent a segment of the banking or savings
and loan industries, and any affiliate or subsidiary thereof;

(h) Firms, companies, corporations, or associations which sponsor incentive-
based solid waste recycling programs that issue reward points or credits to
persons for their participation therein; and

(i) Such other firms, companies, corporations, or associations as have been in
existence and doing business prior to December 1, 1975, under a name
composed in part of the word bank or some derivative thereof.

(3) This section does not apply to an individual, firm, company, corporation,
or association doing business in Nebraska which uses the word bank or any
derivative thereof as any part of a title or description of any business activity if
such use is unlikely to mislead or confuse the public or give the impression that
such individual, firm, company, corporation, or association is lawfully orga-
nized and operating as a bank under the Nebraska Banking Act or the authority
of the federal government, or as a building and loan association, savings and
loan association, or savings bank under Chapter 8, article 3, or the authority of
the federal government.

(4) Any violation of this section is a Class V misdemeanor.

Source: Laws 1921, c. 297, § 1, p. 949; Laws 1921, c. 313, § 1, p. 1000;
C.S.1922, § 7985; Laws 1929, c. 37, § 1, p. 155; C.S.1929,
§ 8-116; Laws 1933, c. 18, § 12, p. 141; C.S.Supp.,1941, § 8-116;
R.S.1943, § 8-113; Laws 1963, c. 29, § 13, p. 139; Laws 1977, LB
40, § 38; Laws 1987, LB 2, § 2; Laws 1998, LB 1321, § 2; Laws
2004, LB 999, § 1; Laws 2005, LB 533, § 1; Laws 2007, LB124,
§ 2; Laws 2009, LB32, § 1; Laws 2009, LB328, § 1; Laws 2010,
LB762,§ 1; Laws 2017, LB140, § 14.
Operative date August 24, 2017.

Cross References

Residential Mortgage Licensing Act, see section 45-701.

8-114 Banks; corporate status required; unlawful banking; penalty.

(1) It is unlawful for any person to conduct a bank within this state except by
means of a corporation duly organized for such purpose under the laws of this
state. It is unlawful for any corporation to receive money upon deposit or
conduct a bank under the laws of this state until such corporation has complied
with all the provisions and requirements of the Nebraska Banking Act.

(2) Any violation of this section is a Class V misdemeanor for each day of the
continuation of such offense and is cause for the appointment of a receiver as
provided in the act to wind up such banking business.

Source: Laws 1909, c. 10, § 2, p. 66; R.S.1913, § 281; Laws 1919, c. 190,
tit. V, art. XVI, § 3, p. 686; C.S.1922, § 7984; C.S.1929, § 8-115;
R.S.1943, § 8-111; Laws 1963, c. 29, § 14, p. 139; Laws 1977, LB
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40, § 39; Laws 1987, LB 2, § 3; Laws 1998, LB 1321, § 3; Laws
2017, LB140, § 15.
Operative date August 24, 2017.

8-116 Banks; capital stock; amount required.

(1) Except as provided in subsection (2) of this section, a charter for a bank
shall not be issued unless the corporation applying therefor has surplus and
paid-up capital stock in an amount not less than the amount necessary for
compliance with subsection (1) of section 8-702 for the insurance of deposits.

(2) The director has the authority to determine the minimum amount of paid-
up capital stock and surplus required for any corporation applying for a bank
charter, which amount shall not be less than the amount provided in subsection
(1) of this section.

Source: Laws 1909, c. 10, § 13, p. 72; R.S.1913, § 292; Laws 1919, c. 190,
tit. V, art. XVI, § 11, p. 689; Laws 1921, c. 297, § 3, p. 950;
C.S.1922, § 7992; Laws 1923, c. 192, § 1, p. 463; C.S.1929,
§ 8-122; Laws 1935, c. 19, § 1, p. 95; C.S.Supp., 1941, § 8-122;
Laws 1943, c. 19, § 3(1), p. 102; R.S.1943, § 8-119; Laws 1959, c.
15, § 3, p. 132; Laws 1961, c. 15, § 1, p. 111; R.R.S.1943,
§ 8-119; Laws 1963, c. 29, § 16, p. 140; Laws 1967, c. 19, § 3, p.
118; Laws 1973, LB 164, § 4; Laws 1979, LB 220, § 3; Laws
1983, LB 252, § 2; Laws 2002, LB 1094, § 3; Laws 2008, LB851,
§ 2; Laws 2015, LB155, § 1; Laws 2017, LB140, § 16.

Operative date August 24, 2017.

8-116.01 Banks; capital notes and debentures; issuance; conditions.

With the approval of the director, any bank may at any time, through action
of its board of directors and without requiring any action of its stockholders,
issue and sell its capital notes or debentures. Such capital notes or debentures
shall be subordinate and subject to the claims of depositors and may be
subordinated and subjected to the claims of other creditors. Before any such
capital notes or debentures are retired or paid by the bank, any existing
deficiency of its capital, disregarding the notes or debentures to be retired,
must be paid in, in cash, to the end that the sound capital assets shall at least
equal the capital or capital stock of the bank. Such capital notes or debentures
shall in no case be subject to any assessment. The holders of such capital notes
or debentures shall not be held individually responsible as such holders for any
debts, contracts, or engagements of such bank and shall not be held liable for
assessments to restore impairments in the capital of such bank.

Source: Laws 1935, c. 8, § 11, p. 76; C.S.Supp.,1941, § 8-411; R.S.1943,
§ 8-710; Laws 1961, c. 14, § 9, p. 109; R.R.S.1943, § 8-710; Laws
1973, LB 164, § 5; Laws 2003, LB 217, § 3; Laws 2005, LB 533,
§ 3; Laws 2017, LB140, § 17.
Operative date August 24, 2017.

8-117 Conditional bank charter; application; contents; hearing; notice; ex-
penses; conversion to full bank charter; extension; written request; notice of
expiration.

(1)(a) The director may grant approval for a conditional bank charter which
may remain inactive for an initial period of up to eighteen months.
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(b) The purpose for which a conditional bank charter may be granted is
limited to the acquisition or potential acquisition of a financial institution
which (i) is located in this state or which has a branch in this state and (ii) has
been determined to be troubled or failing by its primary state or federal
regulator.

(2) A person or persons organizing for and desiring to obtain a conditional
bank charter shall make, under oath, and transmit to the department an
application prescribed by the department, to include, but not be limited to:

(a) The name of the proposed bank;
(b) A draft copy of the articles of incorporation of the proposed bank;

(¢c) The names, addresses, financial condition, and business history of the
proposed stockholders, officers, and directors of the proposed bank;

(d) The sources and amounts of capital that would be available to the
proposed bank; and

(e) A preliminary business plan describing the operations of the proposed
bank.

(3) Upon receipt of a substantially completed application for a conditional
bank charter and payment of the fee required by section 8-602, the director
may, in his or her discretion, hold a public hearing on the application. If a
hearing is to be held, notice of the filing of the application and the date of
hearing thereon shall be published by the department for three weeks in a
minimum of two newspapers with general circulation in Nebraska. The news-
papers shall be selected at the director’s discretion, except that the director
shall consider the county or counties of residence of the proposed members of
the board of directors of the proposed conditional bank charter in making such
selection. The date for hearing the application shall be not less than thirty days
after the last publication of notice of hearing. Notice shall also be sent by first-
class mail to the main office of all financial institutions doing business in the
state. Electronic mail may be used if a financial institution agrees in advance to
receive such notice by electronic mail.

(4) If the director determines that a hearing on the application for a
conditional bank charter is not necessary, then the department shall publish a
notice of the proposed application in a minimum of two newspapers of general
circulation in Nebraska. The newspapers shall be selected in accordance with
subsection (3) of this section. The department shall send notice of the applica-
tion by first-class mail to the main office of all financial institutions doing
business in the state. Electronic mail may be used if a financial institution
agrees in advance to receive such notice by electronic mail. If the director
receives a substantive objection to the application within fifteen days after the
publication or notice, whichever occurs last, a hearing shall be scheduled on
the application.

(5) The expense of any publication and mailing required by this section shall
be paid by the applicant but payment shall not be a condition precedent to
approval by the director.

(6) If the director upon investigation and after any public hearing on the
application is satisfied that (a) the stockholders, officers, and directors of the
proposed corporation applying for such conditional bank charter are parties of
integrity and responsibility, (b) the applicant has sufficient sources and
amounts of capital available to the proposed bank, and (c) the applicant has a
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business plan describing the operations of the proposed bank that indicates the
proposed bank has a reasonable probability of usefulness and success, the
department shall, upon the payment of any required fees and costs, grant a
conditional bank charter effective for a period not to exceed eighteen months
from the date of issuance.

(7) A conditional bank charter may be converted to a full bank charter upon
proof satisfactory to the director that:

(a) The financial institution to be acquired is in a troubled or failing status as
required by subsection (1) of this section;

(b) The requirements of section 8-110 have been met;
(c) The requirements of section 8-702 have been met;

(d) Capital stock and surplus in amounts determined pursuant to section
8-116 have been paid in;

(e) The fees required by section 8-602 have been paid to the department; and
(f) Any other conditions imposed by the director have been complied with.

(8) A conditional bank charter may be extended for successive periods of one
year if the holder of the charter files a written request for an extension of such
charter at least ninety days prior to the expiration date of such charter. Such
request shall be accompanied by (a) any information deemed necessary by the
director to assure the department that the requirements of subsection (6) of this
section continue to be met and (b) the fee required by section 8-602.

(9) The department shall issue a notice of expiration of a conditional bank
charter if eighteen months have passed since the issuance of such charter and
the holder of such charter (a) has not converted to a full bank charter pursuant
to subsection (7) of this section, (b) has not made a request for an extension
pursuant to subsection (8) of this section, or (c) has made a request for an
extension pursuant to subsection (8) of this section which was not approved by
the director.

Source: Laws 2010, LB891, § 2; Laws 2016, LB751, § 2; Laws 2017,
LB140, § 18.
Operative date August 24, 2017.

8-118 Banks; unlawful promotion; sale of stock prior to issuance of charter;
penalty.

(1) It shall be unlawful for any person for hire (a) to promote or attempt to
promote the organization of a corporation to conduct the business of a bank in
this state or (b) to sell the capital stock of such a corporation prior to the
issuance of a charter to such corporation authorizing its operation as a bank.

(2) Any person violating the provisions of this section is guilty of a Class II
misdemeanor.

Source: Laws 1909, c. 10, § 13, p. 72; R.S.1913, § 292; Laws 1919, c. 190,
tit. V, art. XVI, § 11, p. 689; Laws 1921, c. 297, § 3, p. 950;
C.S.1922, § 7992; Laws 1923, c. 192, § 1, p. 463; C.S.1929,
§ 8-122; Laws 1935, c. 19, § 1, p. 96; C.S.Supp., 1941, § 8-122;
Laws 1943, c. 19, § 3(4), p. 103; R.S.1943, § 8-122; Laws 1959, c.
15, § 6, p. 134; R.R.S.1943, § 8-122; Laws 1963, c. 29, § 18, p.
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141; Laws 1967, ¢. 19, § 5, p. 119; Laws 1973, LB 164, § 6; Laws
1977, LB 40, § 40; Laws 2017, LB140, § 19.
Operative date August 24, 2017.

8-119 Capital stock; sale; compensation prohibited; false statement; penal-
ties.

No corporation organized for the purpose of conducting a bank under the
laws of this state shall be granted the charter provided in section 8-122 until the
corporation has filed with the department a statement, under oath, of the
president or cashier of such corporation that no premium, bonus, commission,
compensation, reward, salary, or other form of remuneration has been paid, or
promised to be paid, to any person for selling the stock of such corporation.
The president or cashier of any such corporation who shall be found guilty of
filing a false statement under the provisions of this section is guilty of a Class I
misdemeanor. If, after such charter has been delivered, the director determines,
after a public hearing, that such statement is false, the department shall cancel
such charter, and a receiver shall be appointed for such corporation in the
manner provided for in case of a corporation which is conducting a bank in an
unsafe or unauthorized manner.

Source: Laws 1919, c. 190, tit. V, art. XVI, § 54, p. 708; C.S.1922, § 8034;
C.S.1929, § 8-128; R.S.1943, § 8-130; Laws 1963, c. 29, § 19, p.
141; Laws 1967, ¢. 19, § 5, p. 119; Laws 1973, LB 164, § 7; Laws
1977, LB 40, § 41; Laws 2017, LB140, § 20.
Operative date August 24, 2017.

8-120 Corporation; application to conduct, merge, or transfer bank; contents.

(1) Every corporation organized for and desiring to conduct a bank or to
conduct a bank for purposes of a merger with an existing bank shall make
under oath and transmit to the department a complete detailed application
giving (a) the name of the proposed bank; (b) a copy of the proposed articles of
incorporation; (c) the names of the stockholders; (d) the county, city, or village
and the exact location therein in which such bank is proposed to be located; (e)
the nature of the proposed banking business; (f) the proposed amounts of paid-
up capital stock and surplus, and the items of actual cash and property, as
reported and approved at a meeting of the stockholders, to be included in such
amounts; and (g) a statement that at least twenty percent of the amounts stated
in subdivision (f) of this subsection have in fact been paid in to the corporation
by its stockholders.

(2) In the case of a merger, the existing bank which is to be merged into shall
complete an application and meet the requirements of this section.

(3) This section also applies when application is made for transfer of a bank
charter and move of a bank’s main office to any location other than (a) within
the corporate limits of the city or village of its original charter, (b) within the
county in which it is located if such bank charter is not located in a city or
village, or (c) as provided in subdivision (6) of section 8-115.01.

Source: Laws 1909, c. 10, § 15, p. 74; R.S.1913, § 294; Laws 1919, c. 190,
tit. V, art. XVI, § 15, p. 691; Laws 1921, c. 313, § 1, p. 1001;
C.S.1922, § 7996; C.S.1929, § 8-126; Laws 1933, c. 18, § 17, p.
143; C.S.Supp.,1941, § 8-126; R.S.1943, § 8-128; Laws 1959, c.
15, § 9, p. 135; R.R.S.1943, § 8-128; Laws 1963, c. 29, § 20, p.
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142; Laws 1967, ¢. 19, § 7, p. 120; Laws 1980, LB 916, § 1; Laws
2002, LB 957, § 2; Laws 2005, LB 533, § 4; Laws 2008, LB851,
§ 3; Laws 2017, LB140, § 21.

Operative date August 24, 2017.

8-121 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-122 Issuance of charter to transact business.

(1) After the examination and approval by the Director of Banking and
Finance of the application required by section 8-120, if the director upon
investigation and after any public hearing on the application held pursuant to
section 8-115.01 shall be satisfied that the stockholders, directors, and officers
of the corporation applying for such charter are parties of integrity and
responsibility, that the requirements of section 8-702 have been met, and that
the public necessity, convenience, and advantage will be promoted by permit-
ting such corporation to engage in business as a bank, the department shall,
upon the payment of the required fees, and, upon the filing with the department
of a statement, under oath, of the president, secretary, or treasurer, that the
paid-up capital stock and surplus have been paid in, as determined by the
Director of Banking and Finance in accordance with section 8-116, issue to
such corporation a charter to transact the business of a bank in this state
provided for in its articles of incorporation. In the case of a bank organized to
merge with an existing bank, there shall be a rebuttable presumption that the
public necessity, convenience, and advantage will be met by the merger of the
two banks, except that such presumption shall not apply when the new bank
that is formed by the merger is at a different location than that of the former
existing bank. Any application for merger under this subsection shall be subject
to section 8-1516.

(2) On payment of the required fees and the receipt of the charter, such
corporation may begin to conduct a bank.

Source: Laws 1909, c. 10, § 16, p. 74; Laws 1911, c. 8, § 1, p. 79;
R.S.1913, § 295; Laws 1919, c. 190, tit. V, art. XVI, § 16, p. 692;
Laws 1921, c. 302, § 2, p. 958; C.S.1922, § 7997; C.S.1929,
§ 8-127; R.S.1943, § 8-129; Laws 1947, c. 12, § 1, p. 77; Laws
1957, c. 10, § 1, p. 128; R.R.S.1943, § 8-129; Laws 1963, c. 29,
§ 22, p. 142; Laws 1967, c. 19, § 9, p. 120; Laws 1980, LB 916,
§ 2; Laws 1983, LB 252, § 3; Laws 1996, LB 1275, § 2; Laws
2002, LB 957, § 3; Laws 2002, LB 1094, § 4; Laws 2008, LB851,
§ 4; Laws 2017, LB140, § 22.
Operative date August 24, 2017.

8-124 Banks; board of directors; president; meetings; examination; audit.

(1) The affairs and business of any bank shall be managed or controlled by a
board of directors of not less than five and not more than twenty-five members,
who shall be selected at such time and in such manner as may be provided by
the articles of incorporation of the corporation and in conformity with the
Nebraska Banking Act. The board of directors shall select a president. No
person shall act as president if he or she is not a member of the board of
directors.
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(2) The board of directors shall hold at least one regular meeting in each
calendar quarter, and at one of such meetings in each year a thorough
examination of the books, records, funds, and securities held by the bank shall
be made and recorded in detail upon its record book. In lieu of the one annual
examination required, the board of directors may accept one annual audit by
an accountant or accounting firm approved by the Director of Banking and
Finance.

Source: Laws 1909, c. 10, § 26, p. 78; Laws 1911, c. 8, § 26, p. 81;
R.S.1913, § 305; Laws 1919, c. 190, tit. V, art. XVI, § 26, p. 696;
C.S.1922, § 8007; C.S.1929, § 8-138; R.S.1943, § 8-140; Laws
1961, c. 15, § 4, p. 112; R.R.S.1943, § 8-140; Laws 1963, c. 29,
§ 24, p. 143; Laws 1967, c. 21, § 1, p. 123; Laws 1973, LB 164,
§ 9; Laws 1974, LB 721, § 2; Laws 1987, LB 2, § 6; Laws 1998,
LB 1321, § 6; Laws 2005, LB 533, § 5; Laws 2007, LB124, § 3;
Laws 2017, LB140, § 23.

Operative date August 24, 2017.

8-124.01 Banks; board of directors; vacancy; notice; filling; application for
approval.

At any time that a vacancy on the board of directors of a bank occurs, the
bank shall, within thirty days, notify the department of the vacancy. Vacancies
shall be filled within ninety days by appointment by the remaining directors,
and any director so appointed shall serve until the next election of directors,
except that if the vacancy created leaves a minimum of five directors, appoint-
ment shall be optional. When the vacancy has been filled, the bank shall make
application to the department for approval of the director appointed in accor-
dance with section 8-126.

Source: Laws 1973, LB 164, § 10; Laws 1995, LB 599, § 1; Laws 2017,
LB140, § 24.
Operative date August 24, 2017.

8-125 Banks; board of directors; meetings; record; contents; publication.

A full and complete record of the proceedings and business of all meetings of
the board of directors shall be recorded in the bank’s minutes. Such record of
the meetings shall show the gross earnings and disposition thereof by indicating
expenses and taxes paid, worthless items charged off, depreciation in assets,
amount carried to surplus fund, and amount of dividend, and shall also indicate
the amount of undivided profits remaining. Published statements of assets and
liabilities shall show for undivided profits only the net amount after deducting
all expenses.

Source: Laws 1923, c. 191, § 37, p. 458; C.S.1929, § 8-139; R.S.1943,
§ 8-141; Laws 1963, c. 29, § 25, p. 144; Laws 2017, LB140,
§ 25.
Operative date August 24, 2017.

8-126 Bank directors; qualifications; approval by department; revocation of
approval; procedure.

(1) A majority of the members of the board of directors of any bank shall have
their residences in this state or within twenty-five miles of the main office of the
bank. Reasonable efforts shall be made to acquire members of such board of
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directors from the county in which the main office of such bank is located and
from counties in which branches of such bank are located.

(2) Directors of banks shall be persons of good moral character, known
integrity, business experience, and responsibility. No person shall act as a
member of the board of directors of any bank until such bank applies for and
obtains approval from the department.

(3) If the department, upon investigation, determines that any director of a
bank is conducting the business of the bank in an unsafe or unauthorized
manner or is endangering the interests of the stockholders or depositors, the
Director of Banking and Finance has the authority, following notice and
opportunity for hearing, to revoke such approval to act as a member of the
board of directors.

(4) The Director of Banking and Finance may adopt and promulgate rules
and regulations and prescribe forms to carry out this section.

Source: Laws 1909, c. 10, § 12, p. 71; R.S.1913, § 291; Laws 1919, c. 190,
tit. V, art. XVI, § 10, p. 689; Laws 1921, c. 313, § 1, p. 1001;
C.S.1922, § 7991; C.S.1929, § 8-121; Laws 1935, c. 7, § 1, p. 70;
C.S.Supp.,1941, § 8-121; R.S.1943, § 8-118; Laws 1959, c. 15,
§ 2, p. 132; R.R.S.1943, § 8-118; Laws 1963, c. 29, § 26, p. 144;
Laws 1973, LB 164, § 11; Laws 1986, LB 1035, § 1; Laws 1987,
LB 2, § 7; Laws 1988, LB 996, § 1; Laws 1989, LB 322, § 1;
Laws 1993, LB 81, § 2; Laws 1997, LB 137, § 3; Laws 1998, LB
1321, § 7; Laws 2017, LB140, § 26.

Operative date August 24, 2017.

8-127 List of stockholders; open to inspection; violation; penalty.

(1) Every bank shall cause to be kept at all times a full and correct list of the
names and residences of all its stockholders, the number of shares held by each,
and the amount of paid-up capital represented thereby. Such list shall be
subject to the inspection of all stockholders of the bank during all business
hours, and shall be kept in the business office where all stockholders may have
ready access to it.

(2) Any person violating this section is guilty of a Class III misdemeanor.

Source: Laws 1909, c. 10, § 38, p. 85; R.S.1913, § 317; Laws 1919, c. 190,
tit. V, art. XVI, § 38, p. 701; C.S.1922, § 8018; C.S.1929, § 8-157;
R.S.1943, § 8-162; Laws 1963, c. 29, § 27, p. 145; Laws 1977, LB
40, § 42; Laws 2017, LB140, § 27.

Operative date August 24, 2017.

8-128 Capital stock; increase; decrease; notice; publication; denial by di-
rector, when.

The paid-in capital stock of any bank may be increased or decreased in the
following manner: The stockholders at any regular meeting or at any special
meeting duly called for such purpose shall by vote of those owning two-thirds of
the capital stock authorize an officer of the bank to notify the department of the
proposed increase or reduction of paid-in capital stock, and a notice containing
a statement of the amount of any proposed reduction of paid-in capital stock
shall be published for two weeks in some newspaper published and of general
circulation in the county where the main office of such bank is located.
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Reduction of paid-in capital stock shall be discretionary with the director, but
shall be denied if granting the same would reduce the paid-in capital stock
below the requirements of the Nebraska Banking Act or would impair the
security of the depositors. The bank shall notify the department when the
proposed increase or decrease of the paid-in capital stock has been consummat-

ed.

Source: Laws 1909, c. 10, § 34, p. 82; R.S.1913, § 313; Laws 1919, c. 190,
tit. V, art. XVI, § 34, p. 699; C.S.1922, § 8014; C.S.1929, § 8-153;
Laws 1933, c. 18, § 34, p. 152; C.S.Supp.,1941, § 8-153; R.S.
1943, § 8-157; Laws 1961, c. 15,8 7, p. 113; R.R.S.1943, § 8-157;
Laws 1963, c. 29, § 28, p. 145; Laws 1987, LB 2, § 8; Laws 1998,
LB 1321, § 8; Laws 2015, LB155, § 2; Laws 2017, LB140, § 28.
Operative date August 24, 2017.

8-129 Stockholders’ meeting; director may call; notice; expense.

Whenever the director deems it expedient, he or she may call a meeting of
the stockholders of any bank by sending notice of such meeting to each
stockholder five days previous thereto. All necessary expenses incurred in the
giving of such notice shall be borne by the bank whose stockholders are
required to convene.

Source: Laws 1933, c. 18, § 41, p. 157; C.S.Supp.,1941, § 8-1,126; R.S.
1943, § 8-1,106; Laws 1963, c. 29, § 29, p. 146; Laws 2017,
LB140, § 29.
Operative date August 24, 2017.

8-130 Federal reserve system; membership by state banks and trust compa-
nies authorized; examinations.

Any bank or trust company, organized under the laws of this state, may
subscribe to the capital stock of the Federal Reserve Bank of Kansas City,
Missouri, and become a member of the federal reserve system created and
organized under an act of Congress of the United States, approved December
23, 1913, and known as the Federal Reserve Act, and may assume such
liabilities and exercise such powers as a member of such system as are
prescribed by the provisions of such act, or amendments thereto. So long as
such bank or trust company shall remain a member of such system, it shall be
subject to examination by the legally constituted authorities, and to all provi-
sions of such Federal Reserve Act and regulations made pursuant thereto by the
Federal Reserve Board which are applicable to such bank or trust company as
a member of the federal reserve system. The director may, in his or her
discretion, accept examinations and audits made under the provisions of the
Federal Reserve Act in lieu of examinations required of banks or trust compa-
nies organized under the laws of this state.

Source: Laws 1915, c. 175, § 1, p. 359; Laws 1919, c. 190, tit. V, art. XVI,
§ 65, p. 711; C.S.1922, § 8045; C.S.1929, § 8-163; R.S.1943,
§ 8-166; Laws 1963, c. 29, § 30, p. 146; Laws 2017, LB140, § 30.
Operative date August 24, 2017.

8-132 Banks; available funds; deficient reserve; impairment of capital; duty
of bank; powers and duties of department; notice to bank.
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(1) The available funds of a bank shall consist of cash on hand and balances
due from other solvent banks. Cash shall include lawful money of the United
States and exchange for any clearinghouse association. Whenever the available
funds or any reserve of any bank are deemed deficient by the director, such
bank shall not make any new loans or discount otherwise than by discounting
or purchasing bills of exchange payable at sight or make any dividends of its
profits until it has on hand available funds and reserve deemed sufficient for
operation by the director. The department shall notify any bank, in case its
available funds or reserves are deemed deficient or its capital is impaired, to
make good such available funds, reserves, or capital within such time as the
director may direct, and any failure of such bank to make good any deficiency
in the amount of its available funds, reserve, or capital within the time directed
shall be cause for the department to take possession of such bank, declare it
insolvent, and liquidate it as provided in the Nebraska Banking Act.

(2) The capital of any bank shall be deemed to be unimpaired when the
amount of capital notes and debentures as represented by cash or sound assets
exceeds an impairment as found by the department.

Source: Laws 1909, c. 10, § 23, p. 77; R.S.1913, § 302; Laws 1919, c. 190,
tit. V, art. XVI, § 23, p. 695; C.S.1922, § 8004; C.S.1929, § 8-135;
Laws 1933, c. 18, § 24, p. 147; C.S.Supp., 1941, § 8-135; R.S.
1943, § 8-137; R.R.S.1943, § 8-137; Laws 1963, c. 29, § 32, p.
147; Laws 1965, c. 28, § 1, p. 200; Laws 1987, LB 2, § 9; Laws
1998, LB 1321, § 9; Laws 2003, LB 217, § 4; Laws 2017, LB140,
§ 31.
Operative date August 24, 2017.

8-133 Rate of interest; prohibited acts; penalties; pledge of letters of credit
authorized.

(1)(a) Except as provided in this section, a bank may pay interest at any rate
on any deposits made or retained in the bank.

(b) A bank shall not pay to any officer, director, principal stockholder, or
employee a greater rate of interest on the deposits of such officer, director,
principal stockholder, or employee than that paid to other depositors on similar
deposits with such bank. Any person who causes the payment of a greater rate
of interest on such deposits is guilty of a Class IV felony. Any officer, director,
principal stockholder, or employee who requests or receives a greater rate of
interest on his or her deposits than that paid to other depositors on similar
deposits with such bank is guilty of a Class IV felony.

(2) Any officer, director, principal stockholder, or employee of a bank or any
other person who, directly or indirectly, and either personally or for the bank,
pledges any assets of the bank, except as provided in this section or otherwise
by law, for making or retaining a deposit in the bank is guilty of a Class IV
felony. Any depositor who accepts any such pledge of assets is guilty of a Class
IV felony. Deposits made in violation of this section are not entitled to priority
of payment from the assets of the bank.

(3) A bank may secure deposits made by a trustee under 11 U.S.C. 101 et seq.
by pledge of the assets of the bank or by furnishing a surety bond as provided in
11 U.S.C. 345.

(4) A bank may secure deposits made by the United States Secretary of the
Interior on behalf of any individual Indian or any Indian tribe under 25 U.S.C.
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162a by a pledge of the assets of the bank or by furnishing an acceptable bond
as provided in 25 U.S.C. 162a.

(5) A bank may secure deposits by a pledge of the assets of the bank or by
furnishing an acceptable bond as provided in the Public Funds Deposit Security
Act.

(6) Nothing in this section shall prohibit a bank or any officer, director,
stockholder, or employee thereof from providing to a depositor a guaranty bond
which provides coverage for the deposits of the depositor which are in excess of
the amounts insured by the Federal Deposit Insurance Corporation.

(7) Nothing in this section shall prohibit a bank or any officer, director,
stockholder, or employee thereof from providing to a depositor an irrevocable,
nontransferable, unconditional standby letter of credit issued by the Federal
Home Loan Bank of Topeka which provides coverage for the deposits of the
depositor which are in excess of the amounts insured by the Federal Deposit
Insurance Corporation.

(8) For purposes of this section, principal stockholder means a person
owning ten percent or more of the voting shares of the bank.

Source: Laws 1909, c. 10, § 27, p. 79; Laws 1911, c. 8, § 27, p. 81;
R.S.1913, § 306; Laws 1919, c. 190, tit. V, art. XVI, § 27, p. 696;
Laws 1921, c. 313, 8 1, p. 1001; C.S.1922, § 8008; Laws 1925, c.
28,8 1, p. 119; C.S.1929, § 8-140; Laws 1930, Spec. Sess., c. 6,
§ 8, p. 30; Laws 1933, c. 18, § 26, p. 148; C.S.Supp., 1941,
§ 8-140; R.S.1943, § 8-142; Laws 1959, c. 15, § 12, p. 136;
R.R.S.1943, § 8-142; Laws 1963, c. 29, § 33, p. 147; Laws 1977,
LB 40, § 43; Laws 1978, LB 966, § 1; Laws 1980, LB 966, § 1;
Laws 1990, LB 956, § 1; Laws 1994, LB 979, § 1; Laws 1996, LB
1053, § 4; Laws 2003, LB 217, § 5; Laws 2009, LB74, § 1; Laws
2017, LB140, § 32.

Operative date August 24, 2017.

Cross References

Public Funds Deposit Security Act, sce section 77-2386.

8-135 Deposits; withdrawal methods authorized; lease of safe deposit box;
section; how construed.

(1) All persons, regardless of age, may become depositors in any bank and
shall be subject to the same duties and liabilities respecting their deposits.
Whenever a deposit is accepted by any bank in the name of any person,
regardless of age, the deposit may be withdrawn by the depositor by any of the
following methods:

(a) Check or other instrument in writing. The check or other instrument in
writing constitutes a receipt or acquittance if the check or other instrument in
writing is signed by the depositor and constitutes a valid release and discharge
to the bank for all payments so made; or

(b) Electronic means through:
(i) Preauthorized direct withdrawal;
(ii) An automatic teller machine;
(iii) A debit card;
(iv) A transfer by telephone;
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(v) A network, including the Internet; or

(vi) Any electronic terminal, computer, magnetic tape, or other electronic
means.

(2) All persons, individually or with others and regardless of age, may enter
into an agreement with a bank for the lease of a safe deposit box and shall be
bound by the terms of the agreement.

(3) This section shall not be construed to affect the rights, liabilities, or
responsibilities of participants in an electronic fund transfer under the federal
Electronic Fund Transfer Act, 15 U.S.C. 1693 et seq., as the act existed on
January 1, 2017, and shall not affect the legal relationships between a minor
and any person other than the bank.

Source: Laws 1963, c. 27, § 1, p. 132; Laws 1963, c. 29, § 35, p. 148;
Laws 2005, LB 533, § 6; Laws 2013, LB213, § 3; Laws 2016,
LB760, § 1; Laws 2017, LB140, § 33.
Operative date August 24, 2017.

8-137 Checks; certification; requirements; effect.

No officer or employee of any bank shall certify any check drawn upon such
bank unless the person, firm, or corporation drawing the check has on deposit
with the bank at the time such check is certified an amount of credit, on the
depositors’ ledger of such bank, subject to the payment of such check, equal to
the amount specified in such check. The amount of such check shall not be
recoverable from the payee or holder except in case of fraud. Whenever a check
drawn upon any bank is certified by any officer or employee of such bank, the
amount of the check shall be immediately charged against the account of the
person, firm, or corporation drawing the check.

Source: Laws 1909, c. 10, § 39, p. 85; R.S.1913, § 318; Laws 1919, c. 190,
tit. V, art. XVI, § 39, p. 701; C.S.1922, § 8019; C.S.1929, § 8-158;
R.S.1943, § 8-163; Laws 1963, c. 29, § 37, p. 149; Laws 2017,
LB140, § 34.

Operative date August 24, 2017.

8-138 Deposits; receiving when insolvent; prohibition; penalty.

No bank shall accept or receive on deposit for any purpose any money, bank
bills, United States treasury notes or currency, or other notes, bills, checks,
drafts, credits, or currency, when such bank is insolvent. If any bank receives
or accepts on deposit any such deposits when such bank is insolvent, the
officer, agent, or employee knowingly receiving or accepting or being accessory
to, permitting, or conniving at the receiving or accepting on deposit of such
bank any such deposit, is guilty of a Class III felony.

Source: Laws 1909, c. 10, § 30, p. 80; R.S.1913, § 309; Laws 1919, c. 190,
tit. V, art. XVI, § 30, p. 697; C.S.1922, § 8010; C.S.1929, § 8-147;
R.S.1943, § 8-147; Laws 1963, c. 29, § 38, p. 149; Laws 1977, LB
40, § 44; Laws 2017, LB140, § 35.

Operative date August 24, 2017.

8-139 Executive officers; approval of loans and investments; qualifications;
license; revocation; violations; penalty; civil penalty; election to exempt active
executive officers from license; procedure.

2017 Supplement 102



GENERAL PROVISIONS §8-139

(1) No loan or investment shall be made by a bank, directly or indirectly,
without the approval of an active executive officer.

(2) Executive officers of banks shall be persons of good moral character,
known integrity, business experience and responsibility, and be capable of
conducting the affairs of a bank on sound banking principles.

(3) Except as provided in subsection (6) of this section, no person shall act as
an active executive officer of any bank until such bank has applied for and
obtained from the department a license for such person to act as an active
executive officer. If the director, upon investigation, is satisfied that any active
executive officer of a bank is conducting the business of the bank in an unsafe
or unauthorized manner or is endangering the interests of the stockholders or
depositors of the bank, the department may revoke the license of such active
executive officer or suspend the ability of such active executive officer to
continue to act as an active executive officer.

(4) Any person (a) whose license has been revoked or whose authority has
been suspended by the department under subsection (3) of this section or who
lacks a license and on whose behalf no election was made under subsection (6)
of this section and (b) who acts or attempts to act as an active executive officer
of a bank is guilty of a Class III felony.

(5) As part of any order of revocation or suspension under subsection (3) of
this section, the director may levy a civil penalty against the active executive
officer personally in an amount not to exceed ten thousand dollars. The civil
penalty shall not be paid out of the assets of the bank in which the active
executive officer is employed or otherwise performing services pursuant to
contract. The department shall remit the civil penalty collected to the State
Treasurer for distribution in accordance with Article VII, section 5, of the
Constitution of Nebraska. Any person whose authority has been revoked or
suspended with prejudice under this section shall not be eligible to act as an
executive officer at any other bank without authorization to do so from the
department.

(6) A bank has the right, on or after August 24, 2017, to elect for its active
executive officers to be exempt from the requirement to apply for and obtain a
license from the department. An election, once made, shall remain in effect
with respect to all active executive officers of the bank until and unless the
election is revoked by the bank. An election or revocation shall be made in a
form and manner established by the department. Within thirty days after
revoking such election, such bank shall apply for and obtain from the depart-
ment a license for any person acting or desiring to act as an active executive
officer of the bank.

(7) For purposes of this section, active executive officer means any employee
of a bank or any person under contract to perform services for a bank who is
determined by the department to be a policy-dominant individual in the bank or
who exercises (a) management functions, (b) major policymaking functions, or
(c) substantial employee supervision, including the power to terminate employ-
ment. An active executive officer includes, but is not limited to, a president, a
vice-president, a cashier, an assistant cashier, a chief executive officer, a loan
officer, or an investment officer.
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(8) The director may adopt and promulgate rules and regulations and
prescribe forms to be used to carry out the intent of this section.

Source: Laws 1921, c. 297, § 7, p. 952; C.S.1922, § 8048; C.S.1929,
§ 8-166; Laws 1933, c. 18, § 38, p. 154; C.S.Supp.,1941, § 8-166;
R.S.1943, § 8-169; Laws 1963, c. 29, § 39, p. 150; Laws 1977,
LB 40, § 45; Laws 2017, LB140, § 36.

Operative date August 24, 2017.

8-140 Mortgage loan originator; registration.

Any financial institution chartered by the department that employs a mort-
gage loan originator, as defined in section 45-702, shall register such employee
with the Nationwide Mortgage Licensing System and Registry, as defined in
section 45-702, by furnishing the following information concerning the employ-
ee’s identity to the Nationwide Mortgage Licensing System and Registry:

(1) Fingerprints for submission to the Federal Bureau of Investigation, and
any governmental agency or entity authorized to receive such information, for a
state and national criminal history background check; and

(2) Personal history and experience, including authorization for the Nation-
wide Mortgage Licensing System and Registry to obtain information related to
any administrative, civil, or criminal findings by any governmental jurisdiction.

Source: Laws 2017, LB140, § 37.
Operative date August 24, 2017.

8-141 Loans; limits; exceptions.

(1) No bank shall directly or indirectly loan to any single corporation, limited
liability company, firm, or individual, including in such loans all loans made to
the several members or shareholders of such corporation, limited liability
company, or firm, for the use and benefit of such corporation, limited liability
company, firm, or individual, more than twenty-five percent of the paid-up
capital, surplus, and capital notes and debentures or fifteen percent of the
unimpaired capital and unimpaired surplus of such bank, whichever is greater.
Such limitations shall be subject to the following exceptions:

(a) Obligations of any person, partnership, limited liability company, associa-
tion, or corporation in the form of notes or drafts secured by shipping
documents or instruments transferring or securing title covering livestock or
giving a lien on livestock, when the market value of the livestock securing the
obligation is not at any time less than one hundred fifteen percent of the face
amount of the notes covered by such documents, shall be subject under this
section to a limitation of ten percent of such capital, surplus, and capital notes
and debentures or ten percent of such unimpaired capital and unimpaired
surplus, whichever is greater, in addition to such twenty-five percent of such
capital and surplus or such fifteen percent of such unimpaired capital and
unimpaired surplus;

(b) Obligations of any person, partnership, limited liability company, associa-
tion, or corporation secured by not less than a like amount of bonds or notes of
the United States issued since April 24, 1917, or certificates of indebtedness of
the United States, treasury bills of the United States, or obligations fully
guaranteed both as to principal and interest by the United States shall be
subject under this section to a limitation of ten percent of such capital, surplus,
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and capital notes and debentures or ten percent of such unimpaired capital and
unimpaired surplus, whichever is greater, in addition to such twenty-five
percent of such capital and surplus or such fifteen percent of such unimpaired
capital and unimpaired surplus;

(c) Obligations of any person, partnership, limited liability company, associa-
tion, or corporation which are secured by negotiable warehouse receipts in an
amount not less than one hundred fifteen percent of the face amount of the note
or notes secured by such documents shall be subject under this section to a
limitation of ten percent of such capital, surplus, and capital notes and
debentures or ten percent of such unimpaired capital and unimpaired surplus,
whichever is greater, in addition to such twenty-five percent of such capital and
surplus or such fifteen percent of such unimpaired capital and unimpaired
surplus; or

(d) Obligations of any person, partnership, limited liability company, associa-
tion, or corporation which are secured by readily marketable collateral having
a market value, as determined by reliable and continuously available price
quotations, in an amount at least equal to the face amount of the note or notes
secured by such collateral, shall be subject under this section to a limitation of
ten percent of such capital, surplus, and capital notes and debentures or ten
percent of such unimpaired capital and unimpaired surplus, whichever is
greater, in addition to such twenty-five percent of such capital and surplus or
such fifteen percent of such unimpaired capital and unimpaired surplus.

(2)(a) For purposes of this section, the discounting of bills of exchange,
drawn in good faith against actually existing values, and the discounting of
commercial paper actually owned by the persons negotiating the bills of
exchange or commercial paper shall not be considered as the lending of money.

(b) Loans or obligations shall not be subject to any limitation under this
section, based upon such capital and surplus or such unimpaired capital and
unimpaired surplus, to the extent that such capital and surplus or such
unimpaired capital and unimpaired surplus are secured or covered by guaran-
ties, or by commitments or agreements to take over or to purchase such capital
and surplus or such unimpaired capital and unimpaired surplus, made by any
federal reserve bank or by the United States Government or any authorized
agency thereof, including any corporation wholly owned directly or indirectly
by the United States, or general obligations of any state of the United States or
any political subdivision of the state. The phrase general obligation of any state
or any political subdivision of the state means an obligation supported by the
full faith and credit of an obligor possessing general powers of taxation,
including property taxation, but does not include municipal revenue bonds and
sanitary and improvement district warrants which are subject to the limitations
set forth in this section.

(¢c) Any bank may subscribe to, invest in, purchase, and own single-family
mortgages secured by the Federal Housing Administration or the United States
Department of Veterans Affairs and mortgage-backed certificates of the Govern-
ment National Mortgage Association which are guaranteed as to payment of
principal and interest by the Government National Mortgage Association. Such
mortgages and certificates shall not be subject under this section to any
limitation based upon such capital and surplus or such unimpaired capital and
unimpaired surplus.
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(d) Obligations representing loans to any national banking association or to
any banking institution organized under the laws of any state, when such loans
are approved by the director by rule and regulation or otherwise, shall not be
subject under this section to any limitation based upon such capital and surplus
or such unimpaired capital and unimpaired surplus.

(e) Loans or extensions of credit secured by a segregated deposit account in
the lending bank shall not be subject under this section to any limitation based
on such capital and surplus or such unimpaired capital and unimpaired
surplus. The director may adopt and promulgate rules and regulations govern-
ing the terms and conditions of such security interest and segregated deposit
account.

(f) For the purpose of determining lending limits, partnerships shall not be
treated as separate entities. Each individual shall be charged with his or her
personal debt plus the debt of every partnership in which he or she is a partner,
except that for purposes of this section (a) an individual shall only be charged
with the debt of any limited partnership in which he or she is a partner to the
extent that the terms of the limited partnership agreement provide that such
individual is to be held liable for the debts or actions of such limited partner-
ship and (b) no individual shall be charged with the debt of any general
partnership in which he or she is a partner beyond the extent to which (i) his or
her liability for such partnership debt is limited by the terms of a contract or
other written agreement between the bank and such individual and (ii) any
personal debt of such individual is incurred for the use and benefit of such
general partnership.

(3) A loan made within lending limits at the initial time the loan was made
may be renewed, extended, or serviced without regard to changes in the
lending limit of a bank following the initial extension of the loan if (a) the
renewal, extension, or servicing of the loan does not result in the extension of
funds beyond the initial amount of the loan or (b) the accrued interest on the
loan is not added to the original amount of the loan in the process of renewal,
extension, or servicing.

(4) Any bank may purchase or take an interest in life insurance contracts for
any purpose incidental to the business of banking. A bank’s purchase of any life
insurance contract, as measured by its cash surrender value, from any one life
insurance company shall not at any time exceed twenty-five percent of the paid-
up capital, surplus, and capital notes and debentures of such bank or fifteen
percent of the unimpaired capital and unimpaired surplus of such bank,
whichever is greater. A bank’s purchase of life insurance contracts, as meas-
ured by their cash surrender values, in the aggregate from all life insurance
companies shall not at any time exceed thirty-five percent of the paid-up
capital, surplus, undivided profits, and capital notes and debentures of such
bank. The limitations under this subsection on a bank’s purchase of life
insurance contracts, in the aggregate from all life insurance companies, shall
not apply to any contract purchased prior to April 5, 1994.

(5) On and after January 21, 2013, the director has the authority to determine
the manner and extent to which credit exposure resulting from derivative
transactions, repurchase agreements, reverse repurchase agreements, securities
lending transactions, and securities borrowing transactions shall be taken into
account for purposes of determining compliance with this section. In making
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such determinations, the director may, but is not required to, act by rule and
regulation or order.

(6) For purposes of this section:

(a) Derivative transaction means any transaction that is a contract, agree-
ment, swap, warrant, note, or option that is based, in whole or in part, on the
value of, any interest in, or any quantitative measure or the occurrence of any
event relating to, one or more commodities, securities, currencies, interest or
other rates, indices, or other assets;

(b) Loan includes:

(i) All direct and indirect advances of funds to a person made on the basis of
any obligation of that person to repay the funds or repayable from specific
property pledged by or on behalf of that person;

(ii) To the extent specified by rule and regulation or order of the director, any
liability of a state bank to advance funds to or on behalf of a person pursuant to
a contractual commitment; and

(iii) Any credit exposure to a person arising from a derivative transaction,
repurchase agreement, reverse repurchase agreement, securities lending trans-
action, or securities borrowing transaction between the bank and the person;
and

(¢c) Unimpaired capital and unimpaired surplus means (i) the bank’s tier 1
and tier 2 capital included in the bank’s risk-based capital under the capital
guidelines of the appropriate federal banking agency, based on the bank’s most
recent consolidated report of condition filed under 12 U.S.C. 1817(a)(3), and
(ii) the balance of the bank’s allowance for loan and lease losses not included in
the bank’s tier 2 capital for purposes of the calculation of risk-based capital by
the appropriate federal banking agency, based on the bank’s most recent
consolidated report of condition filed under 12 U.S.C. 1817(a)(3). Notwith-
standing the provisions of section 8-1,140, the director may, by order, deny or
limit the inclusion of goodwill in the calculation of a bank’s unimpaired capital
and unimpaired surplus or in the calculation of a bank’s paid-up capital and
surplus.

Source: Laws 1909, c. 10, § 33, p. 81; R.S.1913, § 312; Laws 1919, c. 190,
tit. V, art. XVI, § 33, p. 698; Laws 1921, c. 313, § 1, p. 1002;
C.S.1922, § 8013; Laws 1923, c. 191, § 45, p. 461; C.S.1929,
§ 8-150; Laws 1933, c. 18, § 33, p. 151; C.S.Supp.,1941, § 8-150;
Laws 1943, c. 9, § 1(1), p. 67; R.S.1943, § 8-150; Laws 1959, c.
15, § 14, p. 137; R.R.S.1943, § 8-150; Laws 1963, c. 29, § 41, p.
151; Laws 1965, c. 28, § 3, p. 201; Laws 1969, c. 35, § 1, p. 241;
Laws 1972, LB 1151, § 1; Laws 1973, LB 164, § 13; Laws 1986,
LB 983, § 2; Laws 1987, LB 753, § 1; Laws 1988, LB 788, § 1;
Laws 1990, LB 956, § 2; Laws 1993, LB 81, § 3; Laws 1993, LB
121, § 87; Laws 1994, LB 979, § 2; Laws 1999, LB 396, § 7;
Laws 2006, LB 876, § 8; Laws 2012, LB963, § 1; Laws 2017,
LB140, § 38.

Operative date August 24, 2017.

8-143 Loans; excessive amount; violations; forfeiture of charter; directors’
personal liability.
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If the directors of any bank knowingly violate or knowingly permit any of the
officers, employees, or agents of the bank to violate section 8-141, all rights,
privileges, and franchises of the bank shall be forfeited. Before the charter of
the bank is declared forfeited, the violation shall be determined and adjudged
by a court of competent jurisdiction in an action brought for that purpose by
the Director of Banking and Finance in his or her own name. In case of such
violation, every director of the bank who participated in or knowingly assented
to the violation or permission to violate section 8-141 shall be liable in his or
her personal and individual capacity for all damages which the bank, its
shareholders, or any other person has sustained in consequence of such
violation.

Source: Laws 1923, c. 191, § 45, p. 461; C.S.1929, § 8-150; Laws 1933, c.
18, 8§ 33, p. 152; C.S.Supp.,1941, § 8-150; Laws 1943, ¢c. 9, § 1(3),
p. 68; R.S.1943, § 8-152; Laws 1959, c. 15, § 15, p. 138; R.R.S.
1943, § 8-152; Laws 1963, c. 29, § 43, p. 152; Laws 2010, LB890,
§ 3; Laws 2017, LB140, § 39.
Operative date August 24, 2017.

8-143.01 Extension of credit; limits; written report; credit report; violation;
penalty; powers of director.

(1) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds the
higher of twenty-five thousand dollars or five percent of the bank’s unimpaired
capital and unimpaired surplus unless (a) the extension of credit has been
approved in advance by a majority vote of the entire board of directors of the
bank, a record of which shall be made and kept as a part of the records of such
bank, and (b) the interested party has abstained from participating directly or
indirectly in such vote.

(2) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds five
hundred thousand dollars except by complying with the requirements of subdi-
visions (1)(a) and (b) of this section.

(3) No bank shall extend credit to any of its executive officers, and no such
executive officer shall borrow from or otherwise become indebted to his or her
bank, except in the amounts and for the purposes set forth in subsection (4) of
this section.

(4) A bank shall be authorized to extend credit to any of its executive officers:

(a) In any amount to finance the education of such executive officer’s
children;

(b)(i) In any amount to finance or refinance the purchase, construction,
maintenance, or improvement of a residence of such executive officer if the
extension of credit is secured by a first lien on the residence and the residence
is owned or is expected to be owned after the extension of credit by the
executive officer and (ii) in the case of a refinancing, only the amount of the
refinancing used to repay the original extension of credit, together with the
closing costs of the refinancing, and any additional amount thereof used for any
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of the purposes enumerated in this subdivision are included within this catego-
ry of credit;

(¢c) In any amount if the extension of credit is (i) secured by a perfected
security interest in bonds, notes, certificates of indebtedness, or Treasury Bills
of the United States or in other such obligations fully guaranteed as to principal
and interest by the United States, (ii) secured by unconditional takeout commit-
ments or guarantees of any department, agency, bureau, board, commission, or
establishment of the United States or any corporation wholly owned directly or
indirectly by the United States, or (iii) secured by a perfected security interest
in a segregated deposit account in the lending bank; or

(d) For any other purpose not specified in subdivisions (a), (b), and (c) of this
subsection if the aggregate amount of such other extensions of credit to such
executive officer does not exceed, at any one time, the greater of two and one-
half percent of the bank’s unimpaired capital and unimpaired surplus or
twenty-five thousand dollars, but in no event greater than one hundred thou-
sand dollars or the amount of the bank’s lending limit as prescribed in section
8-141, whichever is less.

(5)(a) Except as provided in subdivision (b) or (c) of this subsection, any
executive officer shall make, on an annual basis, a written report to the board
of directors of the bank of which he or she is an executive officer stating the
date and amount of all loans or indebtedness on which he or she is a borrower,
cosigner, or guarantor, the security therefor, and the purpose for which the
proceeds have been or are to be used.

(b) Except as provided in subdivision (c) of this subsection, in lieu of the
reports required by subdivision (a) of this subsection, the board of directors of a
bank may obtain a credit report from a recognized credit agency, on an annual
basis, for any or all of its executive officers.

(c) Subdivisions (a) and (b) of this subsection do not apply to any executive
officer if such officer is excluded by a resolution of the board of directors or by
the bylaws of the bank from participating in the major policymaking functions
of the bank and does not actually participate in the major policymaking
functions of the bank.

(6) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds the
lending limit of the bank as prescribed in section 8-141.

(7)(a) Except as provided in subdivision (b) of this subsection, no bank shall
extend credit to any of its executive officers, directors, or principal sharehold-
ers or to any related interest of such persons unless the extension of credit (i) is
made on substantially the same terms, including interest rates and collateral,
as, and following credit-underwriting procedures that are not less stringent
than, those prevailing at the time for comparable transactions by the bank with
other persons that are not covered by this section and who are not employed by
the bank and (ii) does not involve more than the normal risk of repayment or
present other unfavorable features.

(b) Nothing in subdivision (a) of this subsection shall prohibit any extension
of credit made by a bank pursuant to a benefit or compensation program under
the provisions of 12 C.F.R. 215.4(a)(2).
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(8) For purposes of this section:

(a) Executive officer means a person who participates or has authority to
participate, other than in the capacity of director, in the major policymaking
functions of the bank, whether or not the officer has an official title, the title
designates such officer as an assistant, or such officer is serving without salary
or other compensation. Executive officer includes the chairperson of the board
of directors, the president, all vice presidents, the cashier, the corporate
secretary, and the treasurer, unless the executive officer is excluded by a
resolution of the board of directors or by the bylaws of the bank from
participating, other than in the capacity of director, in the major policymaking
functions of the bank, and the executive officer does not actually participate in
such functions. A manager or assistant manager of a branch of a bank shall not
be considered to be an executive officer unless such individual participates or is
authorized to participate in the major policymaking functions of the bank; and

(b) Unimpaired capital and unimpaired surplus means the sum of:

(i) The total equity capital of the bank reported on its most recent consolidat-
ed report of condition filed under section 8-166;

(ii) Any subordinated notes and debentures approved as an addition to the
bank’s capital structure by the appropriate federal banking agency; and

(iii) Any valuation reserves created by charges to the bank’s income reported
on its most recent consolidated report of condition filed under section 8-166.

(9) Any executive officer, director, or principal shareholder of a bank or any
other person who intentionally violates this section or who aids, abets, or
assists in a violation of this section is guilty of a Class IV felony.

(10) The Director of Banking and Finance may adopt and promulgate rules
and regulations to carry out this section, including rules and regulations
defining or further defining terms used in this section, consistent with the
provisions of 12 U.S.C. 84 and implementing Regulation O as such section and
regulation existed on January 1, 2017.

Source: Laws 1994, LB 611, § 2; Laws 1997, LB 137, § 4; Laws 1999, LB
396, § 8; Laws 2001, LB 53, § 1; Laws 2005, LB 533, § 7; Laws
2008, LB851, § 5; Laws 2017, LB140, § 40.
Operative date August 24, 2017.

8-144 Loans or extension of credit; improper; willful and knowing violation;
liability.

Any officer or employee of any bank who willfully and knowingly violates any
provision of sections 8-141 to 8-143.01 shall be liable under his or her bond for
any loss to the bank resulting therefrom.

Source: Laws 1909, c. 10, § 40, p. 86; R.S.1913, § 319; Laws 1919, c. 190,
tit. V, art. XVI, § 40, p. 701; C.S.1922, § 8020; C.S.1929, § 8-159;
R.S.1943, § 8-153; Laws 1963, c. 29, § 44, p. 152; Laws 1994, LB
611, § 3; Laws 2017, LB140, § 41.

Operative date August 24, 2017.

8-145 Loans; other improper solicitation or receipt of benefits; unlawful
inducement; penalty.

Any stockholder or director, officer, agent, or employee of any bank who, for
the use or benefit of himself or herself or any person other than the bank,
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solicits, asks for, or receives or agrees to receive from any person any gift or
compensation or reward or inducement of any kind for (1) procuring or
endeavoring to procure any loan from such bank to any person, (2) procuring
or endeavoring to procure the purchase by such bank from any person of any
negotiable or nonnegotiable instrument of any kind by discount or otherwise,
(3) procuring or endeavoring to procure the purchase by such bank from any
person of any real or personal property of any kind, or (4) procuring or
endeavoring to procure such bank to permit any person to overdraw his or her
account with such bank, is guilty of a Class I misdemeanor.

Source: Laws 1923, ¢. 191, § 40, p. 458; C.S.1929, § 8-151; R.S.1943,
§ 8-154; Laws 1963, c. 29, § 45, p. 152; Laws 1977, LB 40, § 48;
Laws 2017, LB140, § 42.
Operative date August 24, 2017.

8-147 Direct borrowing of bank; loans and investments; limitation on
amounts; illegal transfer of assets; violation; penalty.

(1) The aggregate amount of direct borrowing of any bank shall at no time
exceed the amount of its paid-up capital, surplus, undivided profits, capital
reserves, capital notes, and debentures, except with the prior written permis-
sion of the director. Direct borrowing does not include:

(a) Money borrowed on the bank’s bills payable secured by (i) direct or
indirect obligations of the United States Government or (ii) obligations guaran-
teed by agencies of the United States Government;

(b) Rediscounts, bills payable, borrowings, or other liabilities with or to the
federal reserve system or the federal reserve banks, if the bank is a member of
the federal reserve system;

(c) Rediscounts, bills payable, borrowings, or other liabilities with or to the
Federal Home Loan Bank System or the Federal Home Loan Banks, if the bank
is a member of the Federal Home Loan Bank System; or

(d) Rediscounts, bills payable, borrowings, or other liabilities with or to the
federal intermediate credit banks.

(2) The aggregate amount of the loans and investments of any bank shall at
no time exceed fifteen times the amount of its paid-up capital, surplus, undivid-
ed profits, capital reserves, capital notes, and debentures. For purposes of this
section, loans and investments shall not include a bank’s (a) cash reserves, (b)
real estate and buildings at which the bank is authorized to conduct its
business, (c) furniture and fixtures, and (d) obligations set forth in subdivisions

(1)(a), (b), and (c) of this section.

(3) Any bank becoming a member of the federal reserve system or the Federal
Home Loan Bank System shall have the same privileges to the same extent as
national banks.

(4) With the prior written permission of the director, a bank may rediscount
paper in an amount in excess of its paid-up capital stock.

(5) Any transfer of assets of a bank in violation of this section is void as
against the creditors of the bank.
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(6) Any officer, director, or employee of a bank who does, or permits to be
done, any act in violation of this section and any other person who knowingly
assists in the violation of this section is guilty of a Class IV felony.

Source: Laws 1909, c. 10, § 24, p. 78; R.S.1913, § 303; Laws 1919, c. 190,
tit. V, art. XVI, § 24, p. 695; Laws 1922, Spec. Sess., c. 6, § 1, p.
66; C.S.1922, § 8005; Laws 1923, c. 190, § 1, p. 435; C.S.1929,
§ 8-136; Laws 1933, c. 18, § 25, p. 147; C.S.Supp.,1941, § 8-136;
R.S.1943, § 8-138; Laws 1945, c. 8, § 1, p. 105; Laws 1959, c. 15,
§ 11, p. 136; R.R.S.1943, § 8-138; Laws 1963, c. 29, § 47, p. 153;
Laws 1969, c. 36, § 1, p. 243; Laws 1973, LB 143, § 1; Laws
1977, LB 40, § 49; Laws 1982, LB 779, § 1; Laws 1983, LB 177,
§ 1; Laws 1994, LB 979, § 3; Laws 1996, LB 1053, § 5; Laws
1997, LB 2,8 1; Laws 2017, LB140, § 43.

Operative date August 24, 2017.

8-148 Banks; own capital stock; loans on, purchase, or use as collateral by
bank prohibited; exceptions.

(1) Except as provided in subsection (2) or (3) of this section, a bank shall not
make any loan or discount on the security of the shares of its own capital stock
or the capital stock of its holding company, if any, be the purchaser or holder of
any such shares, or purchase any securities convertible into stock or, except as
provided in this section and sections 8-148.01, 8-148.02, 8-148.04, 8-148.06,
8-149, and 21-2109, the shares of any corporation, unless such security or
purchase is necessary to prevent loss upon a debt previously contracted in good
faith. Such stock so purchased or acquired shall, within six months after the
time of its purchase unless written approval of a longer holding period is
obtained from the director, be sold or disposed of at public or private sale, or in
default thereof, a receiver may be appointed to close up the business of the
bank, except that such stock, if shares of another bank or a bank holding
company, shall be sold or disposed of as required by the director. In no case
shall the amount of stock so held at any one time exceed ten percent of the
paid-up capital of such bank.

(2) Any bank may subscribe to, invest, purchase, and own shares of invest-
ment companies registered under the Investment Company Act of 1940 when
the investment companies’ assets consist of and are limited to obligations that
are eligible for investment by the bank. The director may adopt and promulgate
rules and regulations governing the amounts, terms, and conditions of such
subscriptions, investments, purchases, and ownership.

(3) Any bank may subscribe to, invest, purchase, and own Student Loan
Marketing Association stock, Government National Mortgage Association stock,
Federal National Mortgage Association stock, Federal Agricultural Mortgage
Corporation stock, Federal Home Loan Mortgage Corporation stock, or stock
issued by any authorized agency of the United States Government, including
any corporation or enterprise wholly owned directly or indirectly by the United
States, or with the authority to borrow directly from the United States treasury,
which the director has approved by rule and regulation or order. The director
may adopt and promulgate rules and regulations governing the amounts, terms,
and conditions of such subscriptions, investments, purchases, and ownerships,
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except that a bank shall not obligate more than five percent of its capital,
surplus, undivided profits, and unencumbered reserves for such stock.
Source: Laws 1909, c. 10, § 25, p. 78; R.S.1913, § 304; Laws 1919, c. 190,

tit. V, art. XVI, § 25, p. 695; C.S.1922, § 8006; C.S.1929, § 8-137;
R.S.1943, § 8-139; Laws 1963, c. 29, § 48, p. 154; Laws 1973, LB
164, § 14; Laws 1985, LB 165, § 1; Laws 1987, LB 532, § 1;
Laws 1987, LB 453, § 2; Laws 1987, LB 237, § 1; Laws 1988, LB
996, § 2; Laws 1993, LB 81, § 4; Laws 2003, LB 217, § 6; Laws
2005, LB 533, § 8; Laws 2017, LB140, § 44.
Operative date August 24, 2017.

8-148.01 Corporation operating a computer center; investment of funds;
limitation.

Any bank may invest not more than ten percent of its capital and surplus
either in stock of a corporation operating a computer center or directly, alone
or with others, in a computer center. With written approval of the director,
such additional percentage of its capital and surplus may be so invested as the
director shall approve. Such investment is not subject to the provisions of
sections 8-148, 8-149, and 8-150.

Source: Laws 1967, c. 18,8 1, p. 116; Laws 1993, LB 81, § 5; Laws 2017,
LB140, § 45.
Operative date August 24, 2017.

8-148.02 Banks; subscribe, invest, buy, and own stock; agricultural credit
corporation; livestock loan company; limitation.

Any bank may subscribe to, invest, buy, and own stock in any agricultural
credit corporation or livestock loan company, or its affiliate, the principal
business of which corporation must be the extension of short and intermediate
term credit to farmers and ranchers, including partnerships, limited liability
companies, and corporations engaged in farming and ranching, for agricultural
purposes, including the breeding, raising, fattening, or marketing of livestock.
The bank shall not obligate more than thirty-five percent of its paid-up capital,
surplus, undivided profits, capital reserves, capital notes, and debentures for
such purposes, except that if the bank owns at least eighty percent of the voting
stock of such agricultural credit corporation or livestock loan company, the
limitation on the amount of obligation for such purposes shall not apply. Such
subscription, investment, possession, or ownership is not subject to the provi-
sions of sections 8-148, 8-149, and 8-150.

Source: Laws 1969, c. 30, § 1, p. 235; Laws 1971, LB 720, § 1; Laws
1974, LB 845, § 1; Laws 1982, LB 779, § 2; Laws 1993, LB 121,
§ 88; Laws 2017, LB140, § 46.
Operative date August 24, 2017.

8-148.04 Community development investments; conditions.

(1) Any bank may make a community development investment or investments
either directly or through purchasing an equity interest in or an evidence of
indebtedness of an entity primarily engaged in making community development
investments, if the following conditions are satisfied:

(a) An investment under this subsection does not expose the bank to unlimit-
ed liability; and
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(b) The bank’s aggregate investment under this subsection does not exceed
fifteen percent of its capital and surplus. If the bank’s investment in any one
entity will exceed five percent of its capital and surplus, the prior written
approval of the director must be obtained.

(2) Nothing in this section prevents a bank from charging off as a contribu-
tion an investment made pursuant to subsection (1) of this section.

(3) The subscription, investment, possession, or ownership is not subject to
sections 8-148, 8-149, and 8-150.

(4) For purposes of this section, community development investments means
investments of a predominantly civic, community, or public nature and not
merely private and entrepreneurial.

Source: Laws 1993, LB 81, § 6; Laws 1994, LB 979, § 4; Laws 1996, LB
1184, § 1; Laws 2006, LB 876, § 9; Laws 2007, LB124, § 4; Laws
2017, LB140, § 47.
Operative date August 24, 2017.

8-148.05 Qualified Canadian Government obligations; investment.

(1) Any bank may deal in, underwrite, and purchase for its own account
qualified Canadian Government obligations to the same extent that such bank
may deal in, underwrite, and purchase for its own account obligations of the
United States Government or general obligations of any state thereof.

(2) For purposes of this section:

(a) Qualified Canadian Government obligation means any debt obligation
which is backed by Canada or any Canadian province to a degree which is
comparable to the liability of the United States Government or any state thereof
for any obligation which is backed by the full faith and credit of the United
States Government or any state thereof. Qualified Canadian Government obli-
gations also includes any debt obligation of any agent of Canada or any
Canadian province if:

(i) The obligation of the agent is assumed in such agent’s capacity as agent
for Canada or any Canadian province; and

(ii) Canada or any Canadian province, on whose behalf such agent is acting
with respect to such obligation, is ultimately and unconditionally liable for such
obligation; and

(b) The term Canadian province means a province of Canada and includes
the Yukon Territory and the Northwest Territories and their successors.

Source: Laws 1993, LB 423, § 1; Laws 2017, LB140, § 48.
Operative date August 24, 2017.

8-148.07 Bank subsidiary corporation; authorized activities.

A bank subsidiary corporation shall engage in only those activities prescribed
under subdivision (6) of section 8-101.03 or that its bank shareholder or
shareholders are authorized to perform under the laws of this state and shall
engage in those activities only at locations in this state where the bank
shareholder or shareholders could be authorized to perform activities.

Source: Laws 1995, LB 384, § 3; Laws 2000, LB 932, § 2; Laws 2017,
LB140, § 49.
Operative date August 24, 2017.
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8-148.08 Bank subsidiary corporation; examination and regulation.

A bank subsidiary corporation is subject to examination and regulation by the
department to the same extent as its bank shareholder or shareholders.

Source: Laws 1995, LB 384, § 4; Laws 2017, LB140, § 50.
Operative date August 24, 2017.

8-148.09 Bank; financial institution; merger, acquisition, or asset acquisi-
tion; transactions authorized.

(1) Any bank may subscribe to, invest, buy, and own stock of another
financial institution if the transaction is part of the merger or consolidation of
the other financial institution with the acquiring bank, or the acquisition of
substantially all of the assets of the other financial institution by the acquiring

bank, and if:

(a) The merger, consolidation, or asset acquisition occurs on the same day as
the acquisition of the shares of the other financial institution and the other
financial institution will not be operated by the acquiring bank as a separate
entity; and

(b) The transaction receives the prior approval of the director.

(2) Any bank may subscribe to, invest, buy, and own stock of a company
controlling another financial institution if the transaction is part of (a) the
merger or consolidation of the company controlling the other financial institu-
tion with the company controlling the acquiring bank, or the acquisition of
substantially all of the assets of the company controlling the other financial
institution by the company controlling the acquiring bank, and (b) the merger
or consolidation of the other financial institution with the acquiring bank, or
the acquisition of substantially all of the assets of the other financial institution
by the acquiring bank, and if:

(i) The merger, consolidation, or asset acquisition occurs on the same day as
the acquisition of the shares of the company controlling the other financial
institution, and neither the company controlling the other financial institution
nor the other financial institution will be operated by the acquiring bank as a
separate entity; and

(ii) The transaction receives the prior approval of the director.

(3) Any bank that acquires stock of another financial institution or company
controlling another financial institution pursuant to this section shall not be
deemed to be a bank holding company for purposes of the Nebraska Bank
Holding Company Act of 1995, so long as the conditions of subdivision (1)(a) or
(2)(b)(i) of this section, as applicable, are satisfied.

(4) For purposes of this section, financial institution means a bank, savings
bank, credit card bank, savings and loan association, building and loan associa-

tion, trust company, or credit union organized under the laws of any state or
organized under the laws of the United States.

Source: Laws 2017, LB140, § 51.
Operative date August 24, 2017.

8-150 Banks; real estate; power to acquire and convey; limitations and
conditions.
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(1) Any bank may purchase, hold, and convey real estate that is (a) acquired
pursuant to section 8-149, (b) conveyed to it for debts due the bank, or (c)
purchased at sale under judgments, decrees, deeds of trust, or mortgages held
by the bank or purchased to secure debts due to it upon its securities, but the
bank at such sale shall not bid a larger amount than required to satisfy such
judgments or decrees with costs. Real estate acquired in satisfaction of debts or
at a sale upon judgments, decrees, deeds of trust, or mortgages shall be sold at
private or public sale within five years unless authority shall be given in writing
by the director to hold it for a longer period.

(2) The total amount of real estate held by any bank for purposes of
subdivisions (1)(b) and (c) of this section shall not be entered on the records of
the bank as an asset at a value greater than (a) the unpaid balance of the debts
due the bank plus its out-of-pocket expenses incurred in acquiring clear title,
(b) its judgments or decrees with costs, or (c) the appraised value of such real
estate, whichever is less, except that a bank may expend funds as necessary for
repairs or to complete a project in order to market such property.

(3) A bank may utilize property acquired by it under subdivisions (1)(b) and
(c) of this section in any manner authorized by the director.

Source: Laws 1909, c. 10, § 29, p. 80; R.S.1913, § 308; Laws 1919, c. 190,
tit. V, art. XVI, § 29, p. 697; C.S.1922, § 8009-a; Laws 1925, c.
30, § 10, p. 128; C.S.1929, § 8-145; Laws 1933, c. 18, § 29, p.
149; C.S.Supp.,1941, § 8-145; R.S.1943, § 8-145; Laws 1959, c.
15, § 13, p. 137; R.R.S.1943, § 8-145; Laws 1963, c. 29, § 50, p.
155; Laws 1985, LB 653, § 5; Laws 2017, LB140, § 52.
Operative date August 24, 2017.

8-151 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-152 Banks; loans on real estate; authorized.

A bank may make loans secured by real estate or may participate with other
financial institutions in such loans whether such participation occurs at the
inception of the loan or at any time after the loan was made.

Source: Laws 1963, c. 29, § 52, p. 156; Laws 1965, c. 28, § 4, p. 202;
Laws 1972, LB 1226, § 1; Laws 1973, LB 164, § 16; Laws 1974,
LB 845, § 2; Laws 1979, LB 220, § 6; Laws 1982, LB 779, § 3;
Laws 1994, LB 979, § 5; Laws 2017, LB140, § 53.
Operative date August 24, 2017.

8-153 Checks; preprinted information; cleared at par; exception.

All checks, unless sent to banks as special collection items, shall have
preprinted the magnetically encoded routing and transit symbol of the bank
and either the name of the maker or the magnetically encoded account number
of the maker. Except for checks sent to banks as special collection items or
checks presented for payment by the payee in person, all checks drawn on any
bank shall be cleared at par by the bank on which they are drawn. The term at
par applies only to the settlement of checks between collecting and paying or
remitting banks and does not apply to or prohibit a bank from deducting a fee
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from the face amount of the check for paying the check if the check is
presented to the bank by the payee in person.

Source: Laws 1945, c. 11, 8§ 1, p. 110; R.R.S.1943, § 8-163.01; Laws 1963,
c. 29, § 53, p. 157; Laws 1979, LB 269, § 1; Laws 2015, LB155,
§ 3; Laws 2017, LB140, § 54.
Operative date August 24, 2017.

8-157 Branch banking; Director of Banking and Finance; powers.

(1) Except as otherwise provided in this section and section 8-2103, the
general business of every bank shall be transacted at the place of business
specified in its charter.

(2)(a)(i) Except as provided in subdivision (2)(a)(ii) of this section, with the
approval of the director, any bank located in this state may establish and
maintain in this state an unlimited number of branches at which all banking
transactions allowed by law may be made.

(ii) Any bank that owns or controls more than twenty-two percent of the total
deposits in Nebraska, as described in subdivision (2)(c) of section 8-910 and
computed in accordance with subsection (3) of section 8-910, or any bank that
is a subsidiary of a bank holding company that owns or controls more than
twenty-two percent of the total deposits in Nebraska, as described in subdivi-
sion (2)(c) of section 8-910 and computed in accordance with subsection (3) of
section 8-910, shall not establish and maintain an unlimited number of branch-
es as provided in subdivision (2)(a)(i) of this section. With the approval of the
director, a bank as described in this subdivision may establish and maintain in
the county in which the main office of such bank is located an unlimited
number of branches at which all banking transactions allowed by law may be
made, except that if the main office of such bank is located in a Class I or Class
III county, such bank may establish and maintain in Class I and Class III
counties an unlimited number of branches at which all banking transactions
allowed by law may be made.

(iii) Any bank which establishes and maintains branches pursuant to subdivi-
sion (2)(a)(i) of this section and which subsequently becomes a bank as
described in subdivision (2)(a)(ii) of this section shall not be subject to the
limitations as to location of branches contained in subdivision (2)(a)(ii) of this
section with regard to any such established branch and shall continue to be
entitled to maintain any such established branch as if such bank had not
become a bank as described in subdivision (2)(a)(ii) of this section.

(b) With the approval of the director, any bank or any branch may establish
and maintain a mobile branch at which all banking transactions allowed by law
may be made. Such mobile branch may consist of one or more vehicles which
may transact business only within the county in which such bank or such
branch is located and within counties in this state which adjoin such county.

(c) For purposes of this subsection:

(i) Class I county means a county in this state with a population of four
hundred thousand or more as determined by the most recent federal decennial
census;

(ii) Class II county means a county in this state with a population of at least
two hundred thousand and less than four hundred thousand as determined by
the most recent federal decennial census;
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(iii) Class III county means a county in this state with a population of at least
one hundred thousand and less than two hundred thousand as determined by
the most recent federal decennial census; and

(iv) Class IV county means a county in this state with a population of less
than one hundred thousand as determined by the most recent federal decennial
census.

(3) With the approval of the director, a bank may establish and maintain
branches acquired pursuant to section 8-1506 or 8-1516. All banking transac-
tions allowed by law may be made at such branches.

(4) With the approval of the director, a bank may acquire the assets and
assume the deposits of a branch of another financial institution in Nebraska if
the acquired branch is converted to a branch of the acquiring bank. All banking
transactions allowed by law may be made at a branch acquired pursuant to this
subsection.

(5) With the approval of the director, a bank may establish a branch pursuant
to subdivision (6) of section 8-115.01. All banking transactions allowed by law
may be made at such branch.

(6) The name given to any branch established and maintained pursuant to
this section shall not be substantially similar to the name of any existing bank
or branch which is unaffiliated with the newly created branch and is located in
the same city, village, or county. The name of such newly created branch shall
be approved by the director.

(7) A bank which has a main chartered office or an approved branch located
in the State of Nebraska may, through any of its executive officers, including
executive officers licensed as such pursuant to section 8-139, or designated
agents, conduct a loan closing at a location other than the place of business
specified in the bank’s charter or any branch thereof.

(8) A bank which has a main chartered office or approved branch located in
the State of Nebraska may, upon notification to the department, establish
savings account programs at any elementary or secondary school, whether
public or private, that has students who reside in the same city or village as the
main chartered office or branch of the bank, or, if the main office of the bank is
located in an unincorporated area of a county, at any school that has students
who reside in the same unincorporated area. The savings account programs
shall be limited to the establishment of individual student accounts and the
receipt of deposits for such accounts.

(9) Upon receiving an application for a branch to be established pursuant to
subdivision (2)(a) of this section, to establish a mobile branch pursuant to
subdivision (2)(b) of this section, to acquire a branch of another financial
institution pursuant to subsection (4) of this section, to establish or acquire a
branch pursuant to subsection (1) of section 8-2103, or to move the location of
an established branch other than a move made pursuant to subdivision (6) of
section 8-115.01, the director shall hold a public hearing on the matter if he or
she determines, in his or her discretion, that the condition of the applicant bank
warrants a hearing. If the director determines that the condition of the bank
does not warrant a hearing, the director shall publish a notice of the filing of
the application in a newspaper of general circulation in the county where the
proposed branch or mobile branch would be located, the expense of which
shall be paid by the applicant bank. If the director receives any substantive
objection to the proposed branch or mobile branch within fifteen days after

2017 Supplement 118



GENERAL PROVISIONS §8-157.01

publication of such notice, he or she shall hold a hearing on the application.
Notice of a hearing held pursuant to this subsection shall be published for two
consecutive weeks in a newspaper of general circulation in the county where
the proposed branch or mobile branch would be located. The date for hearing
the application shall not be more than ninety days after the filing of the
application and not less than thirty days after the last publication of notice of
hearing. The expense of any publication required by this section shall be paid
by the applicant but payment shall not be a condition precedent to approval by
the director.

Source: Laws 1927, c. 33, § 1, p. 153; C.S.1929, § 8-1,118; R.S.1943,
§ 8-1,105; Laws 1959, c. 17, § 1, p. 141; R.R.S.1943, § 8-1,105;
Laws 1963, c. 29, § 57, p. 158; Laws 1973, LB 312, § 1; Laws
1975, LB 269, § 2; Laws 1977, LB 77, § 1; Laws 1983, LB 58,
§ 1; Laws 1983, LB 252, § 4; Laws 1984, LB 1026, § 1; Laws
1985, LB 295, § 1; Laws 1985, LB 625, § 1; Laws 1986, LB 983,
§ 3; Laws 1987, LB 615, § 2; Laws 1988, LB 703, § 1; Laws
1989, LB 272, § 1; Laws 1990, LB 956, § 4; Laws 1991, LB 190,
§ 1; Laws 1991, LB 782, § 1; Laws 1992, LB 470, § 1; Laws
1992, LB 757, § 3; Laws 1993, LB 81, § 7; Laws 1995, LB 456,
§ 1; Laws 1995, LB 599, § 2; Laws 1996, LB 1275, § 3; Laws
1997, LB 56, § 1; Laws 1997, LB 136, § 1; Laws 1997, LB 137,
§ 6; Laws 1997, LB 351, § 9; Laws 2002, LB 957, § 4; Laws
2002, LB 1089, § 2; Laws 2002, LB 1094, § 5; Laws 2003, LB
217, § 7; Laws 2005, LB 533, § 9; Laws 2008, LB851, § 6; Laws
2010, LB890, § 4; Laws 2012, LB963, § 2; Laws 2016, LB742,
§ 2; Laws 2016, LB751, § 3; Laws 2017, LB140, § 55.

Operative date August 24, 2017.

8-157.01 Establishing financial institution; automatic teller machines; use;
availability; user financial institution; switch; use and access; duties; depart-
ment; enforcement action; limitation.

(1) Any establishing financial institution may establish and maintain any
number of automatic teller machines at which all banking transactions, defined
as receiving deposits of every kind and nature and crediting such to customer
accounts, cashing checks and cash withdrawals, transferring funds from check-
ing accounts to savings accounts, transferring funds from savings accounts to
checking accounts, transferring funds from either checking accounts and sav-
ings accounts to accounts of other customers, transferring payments from
customer accounts into accounts maintained by other customers of the finan-
cial institution or the financial institution, including preauthorized draft author-
ity, preauthorized loans, and credit transactions, receiving payments payable at
the financial institution or otherwise, account balance inquiry, and any other
transaction incidental to the business of the financial institution or which will
provide a benefit to the financial institution’s customers or the general public,
may be conducted. Any automatic teller machine owned by a nonfinancial
institution third party shall be sponsored by an establishing financial institu-
tion. Neither such automatic teller machines nor the transactions conducted
thereat shall be construed as the establishment of a branch or as branch
banking.

(2) Any financial institution may become a user financial institution by
agreeing to pay the establishing financial institution the automatic teller ma-
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chine usage fee. Such agreement shall be implied by the use of such automatic
teller machines.

(3)(a) Beginning November 1, 2016, (i) all automatic teller machines shall be
made available on a nondiscriminating basis for use by Nebraska customers of
a user financial institution and (ii) all Nebraska automatic teller machine
transactions initiated by Nebraska customers of a user financial institution shall
be made on a nondiscriminating basis.

(b) It shall not be deemed discrimination if (i) an automatic teller machine
does not offer the same transaction services as other automatic teller machines,
(ii) there are no automatic teller machine usage fees charged between affiliate
financial institutions for the use of automatic teller machines, (iii) the automatic
teller machine usage fees of an establishing financial institution that authorizes
and directly or indirectly routes Nebraska automatic teller machine transac-
tions to multiple switches, all of which comply with the requirements of
subdivision (3)(d) of this section, differ solely upon the fact that the automatic
teller machine usage fee schedules of such switches differ from one another,
(iv) automatic teller machine usage fees differ based upon whether the transac-
tion initiated at an automatic teller machine is subject to a surcharge or
provided on a surcharge-free basis, (v) the manner in which an establishing
financial institution authorizes and directly or indirectly routes Nebraska auto-
matic teller machine transactions results in the same automatic teller machine
usage fees for all user financial institutions for essentially the same service
routed over the same switch, or (vi) the automatic teller machines established
or sponsored by an establishing financial institution are made available for use
by Nebraska customers of any user financial institution which agrees to pay the
automatic teller machine usage fee and which conforms to the operating rules
and technical standards established by the switch to which a Nebraska auto-
matic teller machine transaction is directly or indirectly routed.

(c) The director, upon notice and after a hearing, may terminate or suspend
the use of any automatic teller machine if he or she determines that the
automatic teller machine is not made available on a nondiscriminating basis or
that Nebraska automatic teller machine transactions initiated at such automatic
teller machine are not made on a nondiscriminating basis.

(d) A switch (i) shall provide to all financial institutions that have a main
office or approved branch located in the State of Nebraska and that conform to
the operating rules and technical standards established by the switch an equal
opportunity to participate in the switch for the use of and access thereto; (ii)
shall implement the same automatic teller machine usage fee for all user
financial institutions for essentially the same service; (iii) shall be capable of
operating to accept and route Nebraska automatic teller machine transactions,
whether receiving data from an automatic teller machine, an establishing
financial institution, or a data processing center; and (iv) shall be capable of
being directly or indirectly connected to every data processing center for any
automatic teller machine.

(e) The director, upon notice and after a hearing, may terminate or suspend
the operation of any switch with respect to all Nebraska automatic teller
machine transactions if he or she determines that the switch is not being
operated in the manner required under subdivision (3)(d) of this section.
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(f) Subject to the requirement for a financial institution to comply with this
subsection, no user financial institution or establishing financial institution
shall be required to become a member of any particular switch.

(4) Any consumer initiating an electronic funds transfer at an automatic teller
machine for which an automatic teller machine surcharge will be imposed shall
receive notice in accordance with the provisions of 15 U.S.C. 1693b(d)(3)(A)
and (B), as such section existed on January 1, 2017. Such notice shall appear
on the screen of the automatic teller machine or appear on a paper notice
issued from such machine after the transaction is initiated and before the
consumer is irrevocably committed to completing the transaction.

(5) A point-of-sale terminal may be established at any point within this state
by a financial institution, a group of two or more financial institutions, or a
combination of a financial institution or financial institutions and a third party
or parties. Such parties may contract with a seller of goods and services or any
other third party for the operation of point-of-sale terminals.

(6) A seller of goods and services or any other third party on whose premises
one or more point-of-sale terminals are established shall not be, solely by virtue
of such establishment, a financial institution and shall not be subject to the laws
governing, or other requirements imposed on, financial institutions, except for
the requirement that it faithfully perform its obligations in connection with any
transaction originated at any point-of-sale terminal on its premises.

(7) Nothing in this section shall be construed to prohibit nonbank employees
from assisting in transactions originated at automatic teller machines or point-
of-sale terminals, and such assistance shall not be deemed to be engaging in the
business of banking.

(8)(a) Beginning September 1, 2015, and thereafter annually by September 1,
any entity operating as a switch in Nebraska prior to September 1, 2015,
regardless of whether the switch had been approved by the department, shall
file a notice with the department setting forth its name, address, and contact
information for an officer authorized to answer inquiries related to its opera-
tions in Nebraska.

(b) On or after September 1, 2015, any entity intending to operate in
Nebraska as a switch shall file a notice with the department setting forth its
name, address, and contact information for an officer authorized to answer
inquiries related to its operations in Nebraska. Such notice shall be filed at least
thirty days prior to the date on which the switch commences operations, and
thereafter annually by September 1.

(9) Nothing in this section prohibits ordinary clearinghouse transactions
between financial institutions.

(10) Nothing in this section shall prevent any financial institution which has a
main chartered office or an approved branch located in the State of Nebraska
from participating in a national automatic teller machine program to allow its
customers to use automatic teller machines located outside of the State of
Nebraska which are established by out-of-state financial institutions or foreign
financial institutions or to allow customers of out-of-state financial institutions
or foreign financial institutions to use its automatic teller machines. Such
participation and any automatic teller machine usage fees charged or received
pursuant to the national automatic teller machine program or usage fees
charged for the use of its automatic teller machines by customers of out-of-state
financial institutions or foreign financial institutions shall not be considered for
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purposes of determining (a) if an automatic teller machine has been made
available or Nebraska automatic teller machine transactions have been made
on a nondiscriminating basis for use by Nebraska customers of a user financial
institution or (b) if a switch complies with subdivision (3)(d) of this section.

(11) An agreement to operate or share an automatic teller machine may not
prohibit, limit, or restrict the right of the operator or owner of the automatic
teller machine to charge a customer conducting a transaction using an account
from a foreign financial institution an access fee or surcharge not otherwise
prohibited under state or federal law.

(12) Switch fees shall not be subject to this section or be regulated by the
department.

(13) Nothing in this section shall prevent a group of two or more credit
unions, each of which has a main chartered office or an approved branch
located in the State of Nebraska, from participating in a credit union service
organization organized on or before January 1, 2015, for the purpose of owning
automatic teller machines, provided that all participating credit unions have an
ownership interest in the credit union service organization and that the credit
union service organization has an ownership interest in each of the participat-
ing credit unions’ automatic teller machines. Such participation and any
automatic teller machine usage fees associated with Nebraska automatic teller
machine transactions initiated by customers of participating credit unions at
such automatic teller machines shall not be considered for purposes of deter-
mining if such automatic teller machines have been made available on a
nondiscriminating basis or if Nebraska automatic teller machine transactions
initiated at such automatic teller machines have been made on a nondiscrimi-
nating basis, provided that all Nebraska automatic teller machine transactions
initiated by customers of participating credit unions result in the same automat-
ic teller machine usage fees for essentially the same service routed over the
same switch.

(14)(a) Except for any violation of this subsection, the department shall take
no enforcement action under this section between May 14, 2015, and Novem-
ber 1, 2016, with respect to access to automatic teller machines, Nebraska
automatic teller machine usage fees, or any agreements relating to Nebraska
automatic teller machine usage fees which existed on May 14, 2015, except for

changes in automatic teller machine usage fees announced prior to May 14,
2015.

(b) Nebraska automatic teller machine usage fees or agreements relating to
Nebraska automatic teller machine usage fees in effect on May 14, 2015, shall
remain unchanged until April 1, 2016, except for changes in automatic teller
machine usage fees announced prior to May 14, 2015.

(c) There shall be a moratorium on the implementation of any agreement
with new members relating to Nebraska automatic teller machine usage fees
between May 14, 2015, and April 1, 2016, except for changes in automatic teller
machine usage fees announced prior to May 14, 2015.

(d) Any agreement implemented on or after April 1, 2016, relating to
Nebraska automatic teller machine usage fees shall comply with subsection (3)
of this section.

(e) Commencing November 1, 2016, Nebraska automatic teller machine
usage fees and any agreements relating to Nebraska automatic teller machine
usage fees shall comply with subsection (3) of this section.
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(15) For purposes of this section:

(a) Access means the ability to utilize an automatic teller machine or a point-
of-sale terminal to conduct permitted banking transactions or purchase goods
and services electronically;

(b) Account means a checking account, a savings account, a share account, or
any other customer asset account held by a financial institution. Such an
account may also include a line of credit which a financial institution has
agreed to extend to its customer;

(c) Affiliate financial institution means any financial institution which is a
subsidiary of the same bank holding company;

(d) Automatic teller machine usage fee means any per transaction fee estab-
lished by a switch or otherwise established on behalf of an establishing
financial institution and collected from the user financial institution and paid to
the establishing financial institution for the use of the automatic teller machine.
An automatic teller machine usage fee shall not include switch fees;

(e) Electronic funds transfer means any transfer of funds, other than a
transaction originated by check, draft, or similar paper instrument, that is
initiated through a point-of-sale terminal, an automatic teller machine, or a
personal terminal for the purpose of ordering, instructing, or authorizing a
financial institution to debit or credit an account;

(f) Essentially the same service means the same Nebraska automatic teller
machine transaction offered by an establishing financial institution irrespective
of the user financial institution, the Nebraska customer of which initiates the
Nebraska automatic teller machine transaction. A Nebraska automatic teller
machine transaction that is subject to a surcharge is not essentially the same
service as the same banking transaction for which a surcharge is not imposed;

(g) Establishing financial institution means any financial institution which
has a main chartered office or approved branch located in the State of
Nebraska that establishes or sponsors an automatic teller machine or any out-
of-state financial institution that establishes or sponsors an automatic teller
machine;

(h) Financial institution means a bank, savings bank, building and loan
association, savings and loan association, or credit union, whether chartered by
the department, the United States, or a foreign state agency; any other similar
organization which is covered by federal deposit insurance; or a subsidiary of
any such entity;

(i) Foreign financial institution means a financial institution located outside
the United States;

(j) Nebraska automatic teller machine transaction means a banking transac-
tion as defined in subsection (1) of this section which is (i) initiated at an
automatic teller machine established in whole or in part or sponsored by an
establishing financial institution, (ii) for an account of a Nebraska customer of
a user financial institution, and (iii) processed through a switch regardless of
whether it is routed directly or indirectly from an automatic teller machine;

(k) Personal terminal means a personal computer and telephone, wherever
located, operated by a customer of a financial institution for the purpose of
initiating a transaction affecting an account of the customer;

(I) Sponsoring an automatic teller machine means the acceptance of responsi-
bility by an establishing financial institution for compliance with all provisions
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of law governing automatic teller machines and Nebraska automatic teller
machine transactions in connection with an automatic teller machine owned by
a nonfinancial institution third party;

(m) Switch fee means a fee established by a switch and assessed to a user
financial institution or to an establishing financial institution other than an
automatic teller machine usage fee; and

(n) User financial institution means any financial institution which has a
main chartered office or approved branch located in the State of Nebraska
which avails itself of and provides its customers with automatic teller machine
services.

Source: Laws 1987, LB 615, § 3; Laws 1992, LB 470, § 2; Laws 1993, LB
81, § 8; Laws 1993, LB 423, § 2; Laws 1999, LB 396, § 9; Laws
2000, LB 932, § 3; Laws 2002, LB 1089, § 3; Laws 2003, LB 131,
§ 4; Laws 2004, LB 999, § 2; Laws 2009, LB75, § 1; Laws 2009,
LB327, § 4; Laws 2013, LB100, § 1; Laws 2015, LB348, § 2;
Laws 2016, LB760, § 2; Laws 2017, LB140, § 56.
Operative date August 24, 2017.

8-158 Banks; appointment as personal representative or special administra-
tor; authorized.

Any bank may be appointed and shall have power to act, either by itself or
jointly with any natural person or persons, as personal representative of the
estate of any deceased person or as special administrator of the estate of any
deceased person under the appointment of a court of record having jurisdiction
of the estate of such deceased person. When a bank is so appointed and an oath
is required to be made, whether in order to qualify or for any other purpose,
the president, vice president, or secretary of the bank may, on behalf of the
bank, make and subscribe to the required oath.

Source: Laws 1959, c. 18, § 1, p. 142; Laws 1961, c. 14, § 3, p. 107; Laws
1961, c. 16, § 1, p. 116; R.R.S.1943, § 8-1,117; Laws 1963, c. 29,
§ 58, p. 158; Laws 1973, LB 164, § 17; Laws 1986, LB 909, § 1;
Laws 2017, LB140, § 57.
Operative date August 24, 2017.

8-160 Banks; trust department; amendment of charter; supervision.

The director has the authority to issue to banks amendments to their charters
of authority to transact trust business as defined in the Nebraska Trust Compa-
ny Act and has general supervision and control over such trust department of

banks.

Source: Laws 1959, c. 19, § 2, p. 143; Laws 1961, c. 14, § 5, p. 108;
R.R.S.1943, § 8-1,119; Laws 1963, c. 29, § 60, p. 159; Laws
1993, LB 81, § 10; Laws 1998, LB 1321, § 11; Laws 2017,
LB140, § 58.
Operative date August 24, 2017.

Cross References

Nebraska Trust Company Act, see section 8-201.01.

8-161 Banks; trust department; application; investigation; authorization.
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The director, before granting to any bank the right to operate a trust
department, shall require such bank to make an application for amendment of
its charter, setting forth such information as the director may require. If, upon
investigation, the director is satisfied that the trust department of the bank
requesting such amendment will be operated by officers of integrity and
responsibility, the department shall, with such additional capital as the director
shall require, issue to such bank an amendment to its charter, entitling it to
operate a trust department and entitling it to transact the business provided for
in the Nebraska Trust Company Act.

Source: Laws 1959, c. 19, § 3, p. 144; Laws 1961, c. 14, § 6, p. 108;
R.R.S.1943, § 8-1,120; Laws 1963, c. 29, § 61, p. 159; Laws
1993, LB 81, § 11; Laws 1998, LB 1321, § 12; Laws 2017,
LB140, § 59.
Operative date August 24, 2017.

Cross References

Nebraska Trust Company Act, see section 8-201.01.

8-162.02 Bank; fiduciary account controlled by trust department; collateral;
public funds exempt.

(1) A bank may deposit or have on deposit funds of a fiduciary account
controlled by the bank’s trust department unless prohibited by applicable law.

(2) To the extent that the funds are awaiting investment or distribution and
are not insured or guaranteed by the Federal Deposit Insurance Corporation, a
bank shall set aside collateral as security under the control of appropriate
fiduciary officers and bank employees. The bank shall place pledged assets of
fiduciary accounts in the joint custody or control of not fewer than two of the
fiduciary officers or employees of the bank designated for that purpose by the
board of directors. The bank may maintain the investments of a fiduciary
account off-premises if consistent with applicable law and if the bank maintains
adequate safeguards and controls. The market value of the collateral shall at all
times equal or exceed the amount of the uninsured or unguaranteed fiduciary
funds awaiting investment or distribution.

(3) A bank may satisfy the collateral requirements of this section with any of
the following: (a) Direct obligations of the United States or other obligations
fully guaranteed by the United States as to principal and interest; (b) readily
marketable securities of the classes in which banks, trust companies, or other
corporations exercising fiduciary powers are permitted to invest fiduciary funds
under applicable state law; and (c) surety bonds, to the extent the surety bonds
provide adequate security, unless prohibited by applicable law.

(4) A bank, acting in its fiduciary capacity, may deposit funds of a fiduciary
account that are awaiting investment or distribution with an affiliated insured
depository institution unless prohibited by applicable law. The bank may set
aside collateral as security for a deposit by or with an affiliate of fiduciary funds
awaiting investment or distribution, as it would if the deposit was made at the
bank, unless such action is prohibited by applicable law.

(5) Public funds deposited in and held by a bank are not subject to this
section.

(6) This section does not apply to a fiduciary account in which, pursuant to
the terms of the governing instrument, full investment authority is retained by
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the grantor or is vested in persons or entities other than the bank and the bank,
acting in its fiduciary capacity, does not have the power to exert any influence
over investment decisions.

Source: Laws 2009, LB327, § 2; Laws 2014, LB788, § 2; Laws 2017,
LB140, § 60.
Operative date August 24, 2017.

8-163 Dividends; withdrawal of capital or surplus prohibited; not made;
when.

(1) No bank shall withdraw or permit to be withdrawn, either in the form of
dividends or otherwise, any part of its capital or surplus without the written
permission of the director. If losses have at any time been sustained equal to or
exceeding the undivided profits on hand, no dividends shall be made without
the written permission of the director. No dividend shall be made by any bank
in an amount greater than the net profits on hand without the written permis-
sion of the director.

(2) As used in this section, net profits on hand means the remainder of all
earnings from current operations plus actual recoveries on loans and invest-
ments and other assets after deducting from the total thereof all current
operating expenses, losses, and bad debts, accrued dividends on preferred
stock, if any, and federal and state taxes, for the present and two immediately
preceding calendar years.

Source: Laws 1909, c. 10, § 34, p. 82; R.S.1913, § 313; Laws 1919, c. 190,
tit. V, art. XVI, § 34, p. 699; C.S.1922, § 8014; C.S.1929, § 8-153;
Laws 1933, c. 18, § 34, p. 152; C.S.Supp.,1941, § 8-153; R.S.
1943, § 8-156; Laws 1963, c. 29, § 63, p. 160; Laws 1988, LB
996, § 3; Laws 2009, LB327, § 5; Laws 2017, LB140, § 61.
Operative date August 24, 2017.

8-164 Dividends declared; conditions.

The board of directors of any bank may declare dividends on its capital stock
but only under the following conditions:

(1) All bad debts required to be charged off by either the board of directors or
the department shall first have been charged off. All debts due any bank on
which interest is past due and unpaid for a period of six months, unless such
debts are well secured or in the process of collection, shall be considered bad
debts within the meaning of this section; and

(2) Twenty percent of the net profits accumulated since the preceding
dividend shall first have been carried to the surplus fund unless such surplus
fund equals or exceeds the amount of the paid-up capital stock.

Source: Laws 1909, c. 10, § 28, p. 79; R.S.1913, § 307; Laws 1919, c. 190,
tit. V, art. XVI, § 28, p. 696; C.S.1922, § 8009; C.S.1929, § 8142;
Laws 1930, Spec. Sess., c. 6, § 11, p. 31; Laws 1933, c. 18, § 27,
p. 149; Laws 1935, ¢. 10, § 1, p. 78; Laws 1937, c. 16,8 1, p. 122;
C.S.Supp.,1941, § 8-142; Laws 1943, c. 19, § 4, p. 104; R.S.1943,
§ 8-143; Laws 1951, ¢. 10, § 1, p. 82; Laws 1953,¢c. 7,8 1, p. 71;
R.R.S.1943, § 8-143; Laws 1963, c. 29, § 64, p. 160; Laws 1985,
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LB 653, § 6; Laws 1988, LB 996, § 4; Laws 1994, LB 979, § 6;
Laws 2017, LB140, § 62.
Operative date August 24, 2017.

8-166 Banks; reports to department; form; number required; verification;
waiver.

(1) Every bank shall make to the department not less than two reports during
each year according to the form which may be prescribed by the department,
which report shall be certified as correct, in the manner prescribed by the
department, by the president, vice president, cashier, or assistant cashier and in
addition by two members of the board of directors.

(2) The director may waive the requirements of this section if a bank files its
reports electronically with the Federal Deposit Insurance Corporation, the
Federal Reserve Board, or an electronic collection agent of the Federal Deposit
Insurance Corporation or the Federal Reserve Board.

Source: Laws 1909, c. 10, § 17, p. 75; R.S.1913, § 296; Laws 1919, c. 190,
tit. V, art. XVI, § 17, p. 692; C.S.1922, § 7998; C.S.1929, § 8-129;
Laws 1933, c. 18, § 19, p. 144; Laws 1941, c. 10, § 1, p. 80;
C.S.Supp.,1941, § 8-129; R.S.1943, § 8-131; Laws 1957, c. 11,
§ 1, p. 134; Laws 1961, c. 15, § 2, p. 111; R.R.S.1943, § 8-131;
Laws 1963, c. 29, § 66, p. 161; Laws 1997, LB 137, § 7; Laws
2017, LB140, § 63.
Operative date August 24, 2017.

8-167 Banks; reports to department; contents; publication.

Each report required by section 8-166 shall exhibit in detail and under
appropriate headings the resources and liabilities of the bank at the close of
business on any past day specified by the call for report and shall be submitted
to the department within thirty days, or as may be required by the department,
after the receipt of requisition for the report. A summary of such report in the
form prescribed by the department shall be published one time in a legal
newspaper in the place where the main office of such bank is located. If there is
no legal newspaper in the place where the main office of the bank is located,
then such summary shall be published in a legal newspaper published in the
same county or, if none is published in the county, in a legal newspaper of
general circulation in the county. Such publication shall be at the expense of
such bank. Proof of such publication shall be transmitted to the department
within thirty days, or as may be required by the director, from the date fixed for
such report.

Source: Laws 1909, c. 10, § 18, p. 75; R.S.1913, § 297; Laws 1919, c. 190,
tit. V, art. XVI, § 18, p. 693; C.S.1922, § 7999; C.S.1929, § 8-130;
Laws 1933, c. 18, § 20, p. 145; Laws 1941, c. 10, § 2, p. 81;
C.S.Supp.,1941, § 8-130; R.S.1943, § 8-132; Laws 1963, c. 29,
§ 67, p. 161; Laws 1978, LB 641, § 2; Laws 1986, LB 960, § 1;
Laws 2017, LB140, § 64.
Operative date August 24, 2017.

8-167.01 Banks; publication requirements not applicable; when.

The publication requirements of section 8-167 shall not apply to any bank
that makes a disclosure statement available to any member of the general
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public upon request in compliance with the disclosure of financial information
provisions of 12 C.F.R. part 350, as such part existed on January 1, 2017.

Source: Laws 1995, LB 384, § 18; Laws 2013, LB213, § 4; Laws 2017,
LB140, § 65.
Operative date August 24, 2017.

8-168 Banks; special reports to director.

A bank shall furnish special reports as may be required by the director to
enable the department to obtain full and complete knowledge of the condition

of the bank.

Source: Laws 1909, c. 10, § 19, p. 76; R.S.1913, § 298; Laws 1919, c. 190,
tit. V, art. XVI, § 19, p. 693; C.S.1922, § 8000; C.S.1929, § 8-131;
Laws 1933, c. 18, § 21, p. 145; C.S.Supp., 1941, § 8-131; R.S.
1943, § 8-133; Laws 1963, c. 29, § 68, p. 161; Laws 2017, LB140,
§ 66.
Operative date August 24, 2017.

8-169 Banks; reports; published statements; failure to make; penalty, recov-
ery.

Any bank that fails, neglects, or refuses to make or furnish any report or any
published statement required by the Nebraska Banking Act shall pay to the
department a penalty of fifty dollars for each day such failure shall continue,
unless the director shall extend the time for filing such report.

Source: Laws 1909, c. 10, § 20, p. 76; R.S.1913, § 299; Laws 1919, c. 190,
tit. V, art. XVI, § 20, p. 693; C.S.1922, § 8001; C.S.1929, § 8-132;
Laws 1933, c. 18, § 22, p. 146; C.S.Supp.,1941, § 8-132; R.S.
1943, § 8-134; R.R.S.1943, § 8-134; Laws 1963, c. 29, § 59, p.
162; Laws 1973, LB 164, § 18; Laws 1998, LB 1321, § 14; Laws
2017, LB140, § 67.
Operative date August 24, 2017.

8-170 Records and files; time required to be kept; destroy, when.

(1) Banks shall not be required to preserve or keep their records or files or
copies thereof for a period longer than six years next after the first day of
January of the year following the time of the making or filing of such records or
files except as provided in subsection (2) of this section.

(2)(a) Ledger sheets showing unpaid balances in favor of depositors of banks
shall not be destroyed unless the bank has remitted such unpaid balances to the
State Treasurer in accordance with the Uniform Disposition of Unclaimed
Property Act. Banks shall retain a record of every such remittance for ten years
following the date of such remittance.

(b) Corporate records that relate to the corporation or the corporate exis-
tence of the bank shall not be destroyed.

(3) All records or files or copies thereof shall be readable or legible.

Source: Laws 1949, c. 10, 8§ 1, p. 71; R.R.S.1943, § 8-1,111; Laws 1963, c.
29, § 70, p. 162; Laws 1999, LB 396, § 10; Laws 2017, LB140,
§ 68.
Operative date August 24, 2017.
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Cross References

Uniform Disposition of Unclaimed Property Act, see section 69-1329.

8-171 Records; destruction; liability; excuse for failure to produce.

No liability shall accrue against any bank destroying any records or files in
accordance with sections 8-170 to 8-174. In any cause or proceedings in which
any such records or files may be called into question or be demanded of the
bank or any officer or employee of the bank, a showing that such records or
files have been destroyed in accordance with the terms of sections 8-170 to
8-174 shall be a sufficient excuse for the failure to produce such records or
files.

Source: Laws 1949, c. 10, § 2, p. 71; R.R.S.1943, § 8-1,112; Laws 1963, c.
29,8 71, p. 162; Laws 2017, LB140, § 69.
Operative date August 24, 2017.

8-173 Actions against bank on claims inconsistent with records; accrual of
cause of action; limitations.

All causes of action against a bank based upon a claim or claims inconsistent
with an entry or entries in any bank record or ledger, made in the regular
course of business, shall accrue one year after the date of such entry or entries.
No action founded upon such a cause shall be brought after the expiration of
five years from the date of such accrual.

Source: Laws 1949, c. 10, § 4, p. 71; Laws 1951, c. 13, § 1, p. 88;
R.R.S.1943, § 8-1,114; Laws 1963, c. 29, § 73, p. 163; Laws
2017, LB140, § 70.
Operative date August 24, 2017.

8-174 Records and files; destruction; applicable to national banks.

Sections 8-170 to 8-174, so far as may be permitted by the laws of the United
States, shall apply to the records and files of national banks.

Source: Laws 1949, c. 10, § 5, p. 72; R.R.S.1943, § 8-1,115; Laws 1963, c.
29,8 74, p. 163; Laws 2017, LB140, § 71.
Operative date August 24, 2017.

8-175 Banks; false entry or statement; other offenses relating to books and
records; penalty.

Any person who willfully and knowingly subscribes to, or makes, or causes to
be made, any false statement or false entry in the books of any bank, knowingly
subscribes to or exhibits false papers with the intent to deceive any person or
persons authorized to examine into the affairs of any such bank, makes, states,
or publishes any false statement of the amount of the assets or liabilities of any
such bank, fails to make true and correct entry in the books and records of such
bank of its business and transactions in the manner and form prescribed by the
department, mutilates, alters, destroys, secretes, or removes any of the books or
records of such bank without the written consent of the director, or makes,
states, or publishes any false statement of the amount of the assets or liabilities
of any such bank, is guilty of a Class III felony.

Source: Laws 1909, c. 10, § 21, p. 77; R.S.1913, § 300; Laws 1919, c. 190,
tit. V, art. XVI, § 21, p. 694; C.S.1922, § 8002; C.S.1929, § 8-133;
Laws 1933, c. 18, § 23, p. 146; C.S.Supp.,1941, § 8-133; R.S.
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1943, § 8-135; Laws 1963, c. 29, § 75, p. 163; Laws 1977, LB 40,
§ 51; Laws 2017, LB140, § 72.
Operative date August 24, 2017.

8-177 Banks; consolidation; approval required; creditors’ claims.

Any bank, which is in good faith winding up its business for the purpose of
consolidating with some other financial institution, may transfer its resources
and liabilities to the financial institution with which it is in the process of
consolidation, but no consolidation shall be made without the consent of the
director, nor shall such consolidation operate to defeat the claim of any
creditor or hinder any creditor in the collection of his or her debt against any
such bank or financial institution.

Source: Laws 1909, c. 10, § 41, p. 86; R.S.1913, § 320; Laws 1919, c. 190,
tit. V, art. XVI, § 41, p. 701; C.S.1922, § 8021; C.S.1929, § 8-160;
Laws 1933, c. 18, § 36, p. 154; C.S.Supp.,1941, § 8-160; R.S.
1943, § 8-164; Laws 1963, c. 29, § 77, p. 164; Laws 2017, LB140,
§ 73.
Operative date August 24, 2017.

8-178 National bank; reorganization as state bank; authorization; vote re-
quired; trust company business; conversion; public hearing; when.

(1) Any national bank located and doing business within the State of Nebras-
ka which follows the procedure prescribed by the laws of the United States may
convert into a state bank or merge or consolidate with a state bank upon a vote
of the holders of at least two-thirds of the capital stock of such state bank when
the resulting state bank meets the requirements of the state law as to the
formation of a new state bank. If the national bank has been further chartered
to conduct a trust company business within a trust department of the bank, the
trust department to be converted shall meet the requirements of state law as to

the formation of a trust company business within a trust department of a state
bank.

(2) The public hearing requirement of subdivision (1) of section 8-115.01 and
the rules and regulations of the director shall be required only if (a) after
publishing a notice of the proposed conversion in a newspaper of general
circulation in the county where the main office of the national bank is located,
the expense of which shall be paid by the applicant bank, the director receives
an objection to the conversion within fifteen days after such publication or (b)
in the discretion of the director, the condition of the bank warrants a hearing.
If the national bank has been further chartered to conduct a trust company
business within a trust department of the bank, the notice of the proposed
conversion of the national bank shall include notice that the trust department
will be converted in connection with the national bank conversion.

Source: Laws 1909, c. 11, § 1, p. 96; R.S.1913, § 343; Laws 1919, c. 190,
tit. V, art. XVI, § 63, p. 711; C.S.1922, § 8043; C.S.1929, § 8-161;
Laws 1933, c. 18, § 37, p. 154; C.S.Supp., 1941, § 8-161; R.S.
1943, § 8-165; Laws 1951, c. 11, § 1(1), p. 84; R.R.S.1943,
§ 8-165; Laws 1963, c. 29, § 78, p. 165; Laws 1995, LB 599, § 3;
Laws 2002, LB 957, § 5; Laws 2006, LB 876, § 10; Laws 2017,
LB140, § 74.
Operative date August 24, 2017.
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8-179 National bank; reorganization as state bank; procedure; trust company
business; charter.

(1) The resulting state bank under section 8-178 shall file a statement with the
department, under the oath of its president or cashier, (a) showing that the
procedure prescribed by the laws of the United States and by this state have
been followed, (b) setting forth in the statement the matter prescribed by
sections 8-1901 to 8-1903, and (c) if the national bank has been further
chartered to conduct a trust company business within a trust department of the
bank, setting forth the matter prescribed by sections 8-159 to 8-162.01. Upon
payment of all applicable fees, the department shall issue to such corporation, a
charter to transact the business provided for in its articles of incorporation,
and, if applicable, a charter to conduct a trust company business within a trust
department of the bank.

(2) The department may accept good assets of any such national bank, worth
not less than par, in lieu of the payment otherwise provided by law for the stock
of such resulting bank. When the parties requesting the conversion, merger, or
consolidation are officers or directors of either the national bank or of the state
bank, they shall be accepted without investigation as parties of integrity and
responsibility. Unless the resulting bank is at a different location than the
former national or state bank, the department shall recognize the public
necessity, convenience, and advantage of permitting the resulting bank and, if
applicable, the trust company business within a trust department of the bank, to
engage in business.

Source: Laws 1951, c. 11, § 1(2), p. 84; R.R.S.1943, § 8-165.01; Laws
1963, c. 29, § 79, p. 165; Laws 1995, LB 384, § 5; Laws 2006, LB
876, 8 11; Laws 2017, LB140, § 75.
Operative date August 24, 2017.

8-180 State bank; reorganization as national bank; vote required.

Any state bank, without the approval of any state authority, may, upon a vote
of the holders of at least two-thirds of its capital stock, convert into and merge
or consolidate with a national bank as provided by federal law.

Source: Laws 1951, c. 11, § 1(3), p. 85; R.R.S.1943, § 8-165.02; Laws
1963, c. 29, § 80, p. 165; Laws 2017, LB140, § 76.
Operative date August 24, 2017.

8-182 State bank; conversion, merger, or consolidation with a national bank;
objecting stockholders; stock; payment.

The owner of shares of a state bank which were voted against a conversion
into or a merger or consolidation with a national bank under section 8-181
shall be entitled to receive, from the assets of such state bank, the value of such
stock in cash, when the conversion, merger, or consolidation becomes effective,
upon written demand made to the resulting bank at any time within thirty days
after the effective date of the conversion, merger, or consolidation, accompa-
nied by the surrender of the stock certificates. The value of such shares shall be
determined, as of the date of the shareholders’ meeting approving the conver-
sion, merger, or consolidation, by three appraisers, one to be selected by the
owners of two-thirds of the shares voting against the conversion, merger, or
consolidation, one by the board of directors of the resulting state bank, and the
third by the two so chosen. If the appraisal is not completed within sixty days
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after the conversion, merger, or consolidation becomes effective the department
shall cause an appraisal to be made and such appraisal shall then govern. The
expenses of appraisal shall be paid by the resulting bank.

Source: Laws 1951, c. 11, § 1(5), p. 85; R.R.S.1943, § 8-165.04; Laws
1963, c. 29, § 82, p. 166; Laws 2017, LB140, § 77.
Operative date August 24, 2017.

8-183 National or state bank; conversion, merger, or consolidation; resulting
bank; assets; valuation.

Without approval by the director, no asset shall be carried on the books of the
bank resulting pursuant to section 8-181, when the resulting bank is a state
bank, at a valuation higher than that on the books of the converting, merging,
or consolidating bank at the time of the examination, by a state or national
bank examiner, last occurring before the effective date of the conversion,
merger, or consolidation.

Source: Laws 1951, c. 11, § 1(6), p. 86; R.R.S.1943, § 8-165.05; Laws
1963, c. 29, § 83, p. 167; Laws 2017, LB140, § 78.
Operative date August 24, 2017.

8-183.04 State or federal savings association; mutual savings association;
retention of mutual form authorized.

(1) Notwithstanding any other provision of the Nebraska Banking Act or any
other Nebraska law, a state or federal savings association which was formed
and in operation as a mutual savings association as of July 15, 1998, may elect
to retain its mutual form of corporate organization upon conversion to a state

bank.

(2) All references to shareholders or stockholders for state banks shall be
deemed to be references to members for such a converted savings association.

(3) The amount and type of capital required for such a converted savings
association shall be as required for federal mutual savings associations in 12
C.F.R. part 567, as such part existed on January 1, 2017, except that if at any
time the department determines that the capital of such a converted savings
association is impaired, the director may require the members to make up the
capital impairment.

(4) The director may adopt and promulgate rules and regulations governing
such converted mutual savings associations. In adopting and promulgating
such rules and regulations, the director may consider the provisions of sections
8-301 to 8-384 governing savings associations in mutual form of corporate
organization.

Source: Laws 1998, LB 1321, § 30; Laws 2005, LB 533, § 10; Laws 2010,
LB890, § 5; Laws 2017, LB140, § 79.
Operative date August 24, 2017.

8-183.05 State or federal savings association; issuance of state bank charter;
effect; section, how construed.

(1) Upon the issuance of a state bank charter to a converting savings
association, the corporate existence of the converting savings association shall
not terminate, but such bank shall be a continuation of the entity so converted
and all property of the converted savings association, including its rights, titles,
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and interests in and to all property of whatever kind, whether real, personal, or
mixed, things in action, and every right, privilege, interest, and asset of any
conceivable value or benefit then existing, or pertaining to it, or which would
inure to it, immediately, by operation of law and without any conveyance or
transfer and without any further act or deed, shall vest in and remain the
property of such converted savings association, and the same shall have, hold,
and enjoy the same in its own right as fully and to the same extent as the same
was possessed, held, and enjoyed by the converting savings association.

(2) Upon issuance of the charter, the new state bank shall continue to have
and succeed to all the rights, obligations, and relations of the converting
savings association.

(3) All pending actions and other judicial proceedings to which the convert-
ing savings association is a party shall not be abated or discontinued by reason
of such conversion but may be prosecuted to final judgment, order, or decree in
the same manner as if such conversion had not been made, and such converted
savings association may continue the actions in its new corporate name. Any
judgment, order, or decree may be rendered for or against the converting
savings association theretofore involved in the proceedings.

(4) Nothing in this section shall be construed to authorize a converted savings
association to establish branches except as permitted by section 8-157 and the
Interstate Branching and Merger Act. This subsection shall not be construed to
require divestiture of any branches of a savings association in existence at the
time of the conversion to a state bank charter.

Source: Laws 1998, LB 1321, § 31; Laws 2002, LB 1089, § 4; Laws 2012,
LB963, § 3; Laws 2017, LB140, § 80.
Operative date August 24, 2017.

Cross References

Interstate Branching and Merger Act, see section 8-2101.

8-184 Voluntary liquidation; approval required; examination; fees.

Whenever any bank shall desire to go into voluntary liquidation, it shall first
obtain the written consent of the director who may, before granting such
request, order a special examination of the affairs of such bank, for which the
same fees may be collected as in regular examination.

Source: Laws 1909, c. 10, § 34, p. 83; R.S.1913, § 313; Laws 1919, c. 190,
tit. V, art. XVI, § 34, p. 699; C.S.1922, § 8014; C.S.1929, § 8-153;
Laws 1933, c. 18, § 34, p. 153; C.S.Supp., 1941, § 8-153; R.S.
1943, § 8-158; Laws 1963, c. 29, § 84, p. 167; Laws 2017, LB140,
§ 81.
Operative date August 24, 2017.

8-185 Voluntary liquidation; procedure.

Any bank may voluntarily liquidate by paying off all its depositors in full. The
bank so liquidating shall file a certified statement with the department, setting
forth the fact that all its liabilities have been paid and naming its stockholders
with the amount of stock held by each, and surrender its charter. The depart-
ment shall cause an examination to be made of any such bank for the purpose
of determining that all of its liabilities, except liabilities to stockholders, have
been paid. Upon such examination, if it appears that all liabilities other than
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liabilities to stockholders have been paid, the bank shall cease to be subject to
the Nebraska Banking Act.

Source: Laws 1909, c. 10, § 42, p. 86; R.S.1913, § 321; Laws 1919, c. 190,
tit. V, art. XVI, § 42, p. 702; Laws 1921, c. 299, § 1, p. 954,
C.S.1922, § 8022; C.S.1929, § 8-169; Laws 1933, c. 18, § 39, p.
155; C.S.Supp.,1941, § 8-169; R.S.1943, § 8-159; Laws 1963, c.
29, § 85, p. 167; Laws 1987, LB 2, § 10; Laws 1998, LB 1321,
§ 15; Laws 2017, LB140, § 82.

Operative date August 24, 2017.

8-186 Bank; possession; voluntary surrender to department; notice; posting;
liens dissolved.

Any bank may place its affairs and assets under the control of the department
by posting on its door the following notice: This bank is in the hands of the
Department of Banking and Finance. The posting of such notice, or the taking
possession of any bank by the department or by any financial institution
examiner shall be sufficient to place all of its assets of whatever nature
immediately in the possession of the department, and shall operate as a bar to
the levying of attachments or executions thereon, and shall operate to dissolve
and release all levies, judgment liens, attachments, or other liens obtained
through legal proceedings within sixty days next preceding the posting of such
notice or the taking possession of such bank by the department.

Source: Laws 1909, c. 10, § 43, p. 86; R.S.1913, § 322; Laws 1919, c. 190,
tit. V, art. XVI, § 43, p. 703; C.S.1922, § 8023; C.S.1929, § 8-170;
Laws 1933, c. 18, § 40, p. 156; C.S.Supp.,1941, § 8-170; R.S.
1943, § 8-172; Laws 1963, c. 29, § 86, p. 168; Laws 2017, LB140,
§ 83.
Operative date August 24, 2017.

8-187 Banks; department may take possession; when; examination of affairs;
liens dissolved; retention of possession.

Whenever it appears to the director from any examination or report provided
for by the laws of this state that (1) the capital of any bank is impaired, (2) a
bank is conducting its business in an unsafe or unauthorized manner, (3) a
bank is endangering the interests of its depositors, (4) a bank, upon its failure,
refuses to make any of the reports or statements required by the laws of this
state, (5) the officers or employees of any bank refuse to submit its books,
papers, and affairs to the inspection of any examiner, (6) any officer of a bank
refuses to be examined upon oath touching the affairs of the bank, (7) from any
examination or report provided for by law, the director has reason to conclude
that a bank is in an unsafe or unsound condition to transact the business for
which it is organized or that it is unsafe and inexpedient for the bank to
continue its business, or (8) a bank neglects or refuses to observe any order of
the director, the department may immediately take possession of the property
and business of the bank, conduct the affairs of the bank, and retain possession
of all money, rights, credits, assets, and property of every description belonging
to the bank, as against any mesne or final process issued by any court against
the bank whose property has been taken and retain possession for a sufficient
time to make an examination of its affairs and dispose of such property as
provided by law. All levies, judgment liens, attachments, or other liens obtained
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through legal proceedings against the bank or its property, acquired within
sixty days next preceding the taking of possession of the bank, in the event the
bank is liquidated and the business of the bank is not resumed or carried on
after the taking of possession of the bank by the department, shall be void and
the property affected by the levy, judgment lien, attachment, or other lien so
obtained shall be wholly discharged and released from any levy, judgment lien,
attachment, or other lien. The department shall retain possession of the proper-
ty and business of the bank until the bank resumes business or its affairs are
finally liquidated under the Nebraska Banking Act.

Source: Laws 1909, c. 10, § 48, p. 89; R.S.1913, § 328; Laws 1919, c. 190,
tit. V, art. XVI, § 49, p. 705; C.S.1922, § 8029; Laws 1923, c. 191,
§ 11, p. 443; Laws 1925, c. 30, § 1, p. 122; Laws 1929, c. 38,
§ 16, p. 164; C.S.1929, § 8-181; Laws 1933, c. 18, § 42, p. 157;
C.S.Supp.,1941, § 8-181; R.S.1943, § 8-173; Laws 1963, c. 29,
§ 87, p. 168; Laws 1987, LB 2, § 11; Laws 1998, LB 1321, § 16;
Laws 2017, LB140, § 84.
Operative date August 24, 2017.

8-188 Banks; possession by department; effective upon notice.

The director or any deputy, counsel, or examiner authorized by the director
may, on behalf of the department, take possession of a bank by handing to the
president, cashier, or any person in charge of the bank, a written notice that the
bank is in the possession of the department.

Source: Laws 1925, c¢. 30, § 2, p. 123; C.S.1929, § 8-183; Laws 1933, c.
18, § 45, p. 159; C.S.Supp., 1941, § 8-183; R.S.1943, § 8-174;
Laws 1963, c. 29, § 88, p. 169; Laws 2017, LB140, § 85.
Operative date August 24, 2017.

8-189 Banks; attempted prevention of possession by department; penalty.

Any officer, director, or employee of a bank who attempts to prevent the
department from taking possession of such bank is guilty of a Class I misde-
meanor.

Source: Laws 1923, c. 191, § 14, p. 445; C.S.1929, § 8-184; Laws 1933, c.
18, § 46, p. 159; C.S.Supp.,1941, § 8-184; R.S.1943, § 8-175;
Laws 1963, c. 29, § 89, p. 169; Laws 1977, LB 40, § 52; Laws
2017, LB140, § 86.
Operative date August 24, 2017.

8-190 Banks; possession by department; refusal to deliver; possession by
banks; application for court order.

Whenever any bank refuses or neglects to deliver possession of its affairs,
assets, or property of whatever nature to the department or to any person
ordered or appointed to take charge of such bank according to the Nebraska
Banking Act, the director shall make an application to the district court of the
county in which the main office of such bank is located or to any judge of such
court for an order placing the department or such person in charge thereof and
of its affairs and property. If the judge of the district court having jurisdiction is
absent from the district at the time such application is to be made, any judge of
the Court of Appeals or Supreme Court may grant such order, but the petition
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and order of possession shall be immediately transmitted to the clerk of the
district court of the county in which the main office of such bank is located.

Source: Laws 1909, c. 10, § 56, p. 94; R.S.1913, § 336; Laws 1919, c. 190,
tit. V, art. XVI, § 57, p. 709; C.S.1922, § 8037; C.S.1929, § 8-185;
Laws 1933, c. 18, § 47, p. 159; C.S.Supp.,1941, § 8-185; R.S.
1943, § 8-176; Laws 1963, c. 29, § 90, p. 170; Laws 1987, LB 2,
§ 12; Laws 1991, LB 732, § 12; Laws 1998, LB 1321, § 17; Laws
2017, LB140, § 87.
Operative date August 24, 2017.

8-191 Banks; possession by department; notice to banks and trust compa-
nies; notice or knowledge of possession forestalls liens.

Upon taking possession of the property and business of any bank, the
department shall immediately give notice of such fact by letter or electronic
mail to all banks or trust companies holding or in possession of any assets of
such bank, so far as known by the department. No bank or trust company so
notified or knowing of such possession by the department shall have a lien or
charge for any payment, advance, or clearance thereafter made, or liability
thereafter incurred, against any of the assets of the bank of whose property and
business the department shall have taken possession unless the bank be contin-
ued as a going concern.

Source: Laws 1923, c. 191, § 16, p. 445; C.S.1929, § 8-187; Laws 1933, c.
18, § 49, p. 160; C.S.Supp.,1941, § 8-187; R.S.1943, § 8-177;
Laws 1963, c. 29, § 91, p. 170; Laws 2017, LB140, § 88.
Operative date August 24, 2017.

8-192 Banks; possession by department; inventory of assets and liabilities;
filing.

Upon taking charge of any bank, the director shall cause to be made an
inventory in triplicate of all the property, assets, and liabilities of the bank so
far as the property, assets, and liabilities of the bank can be ascertained. One
copy of the inventory shall be filed with the director, one copy of the inventory
retained in the bank, and, after the declaration of insolvency of the bank as
provided in section 8-194, one copy of the inventory shall be filed with the clerk
of the district court of the county in which the main office of the bank is
located.

Source: Laws 1929, c. 38, § 21, p. 167; C.S.1929, § 8-188; Laws 1933, c.
18, § 50, p. 161; C.S.Supp., 1941, § 8-188; R.S.1943, § 8-178;
Laws 1963, c. 29, § 92, p. 170; Laws 2017, LB140, § 89.
Operative date August 24, 2017.

8-193 Banks; redelivery of possession; bond; departmental supervision; re-
possession by department.

Whenever the officers, directors, stockholders, or owners of any insolvent
bank give good and sufficient bond running to the department with an incorpo-
rated surety company authorized by the laws of this state to transact such
business, conditioned upon the full settlement of all the liabilities of such bank
by such officers, directors, stockholders, or owners within a stated time, and
the bond is approved by the director, then the department shall turn over all
the assets of such bank to the officers, directors, stockholders, or owners of the
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bank furnishing the bond, reserving the same right to require report of the
condition and to examine into the affairs of the bank as existed in the
department previous to its closing. If, upon such examination, it is found by the
department that the officers, directors, stockholders, or owners are not closing
up the affairs of the bank in such manner as to discharge its liabilities and to
close up its affairs in a manner satisfactory to the department within a
reasonable time, the department shall take immediate possession of the bank
for liquidation under the Nebraska Banking Act.

Source: Laws 1919, c. 190, tit. V, art. XVI, § 8, p. 688; C.S.1922, § 7989;
Laws 1923, c. 191, § 13, p. 444; C.S.1929, § 8-189; Laws 1933, c.
18, § 51, p. 161; C.S.Supp.,1941, § 8-189; R.S.1943, § 8-179;
Laws 1963, c. 29, § 93, p. 171; Laws 1987, LB 2, § 13; Laws
1998, LB 1321, § 18; Laws 2017, LB140, § 90.
Operative date August 24, 2017.

8-194 Insolvent banks; determination; declaration by director; filing.

Upon determination of insolvency of any bank by the director and failure of
the stockholders or owners to restore solvency within the time and in the
manner provided by law, or upon violation of the laws of the state by the bank,
the director shall make a finding in writing of the condition of the affairs of
such bank and a declaration of insolvency and such finding and declaration
shall be filed with the clerk of the district court of the county in which the main
office of such bank is located.

Source: Laws 1929, c. 38, § 10, p. 162; C.S.1929, § 8-190; Laws 1933, c.
18, § 53, p. 162; Laws 1935, c. 16, § 1, p. 89; C.S.Supp.,1941,
§ 8-190; R.S.1943, § 8-180; Laws 1963, c. 29, § 94, p. 171; Laws
2017, LB140, § 91.
Operative date August 24, 2017.

8-195 Insolvent banks; possession by department; petition to enjoin; show
cause order; findings by district court; disposition of case.

Whenever any bank of whose property and business the department has
taken possession or whose insolvency has been declared under section 8-194
deems itself aggrieved by such actions, it may, at any time not later than ten
days after such declaration of insolvency has been filed with the clerk of the
district court of the county in which the main office of the bank is located,
petition the district court to enjoin further proceedings. The court, after citing
the Director of Banking and Finance to show cause why further proceedings
should not be enjoined, hearing the allegations and proofs of the parties, and
determining the facts, may, upon proof by the bank, its officers, or its directors
that it is solvent, that the business of the bank has been and is being conducted
as provided by law, that it is not endangering the interests of its depositors and
other creditors, and that the Director of Banking and Finance has acted
arbitrarily and abused his or her discretion either by taking possession of the
bank or by finding and declaring the bank to be insolvent and ordering its
liquidation, set aside such declaration of insolvency and enjoin the director
from proceeding further, and direct him or her to surrender the business and
property to the bank. On proof that the bank is insolvent and that its stockhold-
ers or owners have failed to restore solvency as provided by law, or that the
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bank is being operated in violation of law, and that the director has acted
within his or her powers, the petition shall be dismissed by the court.

Source: Laws 1929, c. 38, § 10, p. 162; C.S.1929, § 8-190; Laws 1933, c.
18, § 53, p. 162; Laws 1935, c. 16, § 1, p. 89; C.S.Supp.,1941,
§ 8-190; R.S.1943, § 8-181; Laws 1963, c. 29, § 95, p. 172; Laws
2017, LB140, § 92.
Operative date August 24, 2017.

8-196 Insolvent banks; liquidation; injunction; appeal; bond.

An appeal under section 8-195 shall operate as a stay of judgment of the
district court, and no bond need be given if the appeal is taken by the director.
If the appeal is taken by the bank, a bond shall be given as required by law for
an appeal in civil cases.

Source: Laws 1933, c. 18, § 53, p. 162; Laws 1935, c. 16, § 1, p. 89;
C.S.Supp.,1941, § 8-190; R.S.1943, § 8-182; Laws 1963, c. 29,
§ 96, p. 172; Laws 1991, LB 732, § 13; Laws 2017, LB140, § 93.
Operative date August 24, 2017.

8-197 Insolvent banks; liquidation by Federal Deposit Insurance Corpora-
tion or by liquidating trustees.

(1) Pending final judgment on the petition to enjoin under section 8-195, the
department shall retain possession of the property and business of the bank. If
not enjoined, the director shall proceed to liquidate the affairs of the bank as
provided in the Nebraska Banking Act, except that: (a) The Federal Deposit
Insurance Corporation may, under the laws of this state, accept the appoint-
ment as receiver or liquidating agent of any insolvent bank the deposits of
which are insured by the Federal Deposit Insurance Corporation; or (b) when
any bank is declared insolvent and ordered to be liquidated and the deposits of
such bank are not insured by the Federal Deposit Insurance Corporation, then
depositors and other creditors of such insolvent bank, representing fifty-one
percent or more of the deposits and other claims in number and in amount of
the total thereof, shall have the right to liquidate such insolvent bank by and
through liquidating trustees, who shall have the same power as the department
and the director to liquidate such bank if, within thirty days after the filing of
the declaration of insolvency, articles of trusteeship executed and acknowl-
edged by fifty-one percent or more of the depositors and other creditors in
number, representing fifty-one percent or more of the total of all deposits and
claims in such bank, are filed with the director. The articles creating the
trusteeship shall be in writing, shall name the trustees, shall state the terms and
conditions of such trust, and shall become effective when it is determined by
the director that fifty-one percent or more of the depositors and other creditors
in number, representing fifty-one percent or more of the total of all deposits
and claims in such bank, have signed and acknowledged the same. All noncon-
senting depositors and other creditors of the insolvent bank shall be held to be
subject to the terms and conditions of such trusteeship to the same extent and
with the same effect as if they had joined in the execution thereof, and their
respective claims shall be treated in all respects as if they had joined in the
execution of such articles of trusteeship. Upon finding that such articles have
been executed and acknowledged as provided in this section, the director shall
thereupon transfer all of the assets of the insolvent bank to such liquidating
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trustees and take their receipt therefor, and all duties and responsibilities of the
department and the director as otherwise provided by law with respect to such
liquidation shall be assumed by such liquidating trustees. The director shall
then be relieved from further responsibility in connection therewith, and the
director and the person who issued the applicable bond or equivalent commer-
cial insurance policy shall be released from further liability on the director’s
official bond or equivalent commercial insurance policy in respect to such
liquidation. The trustees shall then proceed to liquidate such bank as nearly as
may be in the manner provided by law for the liquidation of insolvent banks by
the department acting as receiver and liquidating agent.

(2) When the Federal Deposit Insurance Corporation or any party other than
the department is appointed receiver and liquidating agent of an insolvent bank
or other financial institution chartered by the department, all references to the
department or the director as provided in the act for the liquidation of such
banks and financial institutions shall mean the Federal Deposit Insurance
Corporation or other appointed receiver and liquidating agent.

Source: Laws 1933, c. 18, § 53, p. 163; Laws 1935, c. 16, § 1, p. 90;
C.S.Supp.,1941, § 8-190; R.S.1943, § 8-183; Laws 1963, c. 29,
§ 97, p. 173; Laws 1987, LB 2, § 14; Laws 1988, LB 994, § 1;
Laws 1998, LB 1321, § 19; Laws 2004, LB 884, § 5; Laws 2017,
LB140, § 94.
Operative date August 24, 2017.

8-198 Financial institutions; designation of receiver and liquidating agent;
department; powers.

The department may be designated the receiver and liquidating agent for any
financial institution chartered by the department and, subject to the district
court’s supervision and control, may proceed to liquidate such financial institu-
tion or reorganize it in accordance with the Nebraska Banking Act.

Source: Laws 1929, c. 38, § 11, p. 163; C.S.1929, § 8-192; Laws 1933, c.
18, § 52, p. 162; Laws 1941, ¢c. 9, § 1, p. 79; Laws 1941, c. 180,
§ 1, p. 700; C.S.Supp.,1941, § 8-192; R.S.1943, § 8-184; Laws
1963, c. 29, § 98, p. 174; Laws 1985, LB 653, § 7; Laws 1998, LB
1321, § 20; Laws 2017, LB140, § 95.
Operative date August 24, 2017.

8-199 Financial institutions; department as receiver; powers; no compensa-
tion to director.

Whenever the department has been designated receiver for a financial institu-
tion chartered by the department, the department shall have all the powers and
privileges provided by the laws of this state with respect to any other receiver
and such incidental powers as shall be necessary to carry out an orderly and
efficient liquidation or reorganization of any such financial institution for
which the department may have become receiver, either by operation of law or
by judicial appointment. Acting by and through the director, the department
may in its own name as such receiver enforce on behalf of such financial
institution or its creditors, shareholders, or owners, by actions at law or in
equity, all debts or other obligations of whatever kind or nature due to such
financial institution or the creditors or shareholders thereof. In like manner,
the department may make, execute, and deliver any and all deeds, assignments,
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and other instruments necessary and proper to effectuate any sale of real or
personal property, or the settlement of any obligations belonging or due to such
financial institution for which the department may have become receiver, or its
creditors, shareholders, or owners, when such sale or settlement is approved by
the district court of the county in which the main office of such financial
institution is located. The director shall receive no fees, salary, or other
compensation for his or her services in connection with the liquidation or
reorganization of such financial institutions other than his or her salary.

Source: Laws 1941, c. 9, § 1, p. 79; Laws 1941, c. 180, § 1, p. 700;
C.S.Supp.,1941, § 8-192; R.S.1943, § 8-185; Laws 1963, c. 29,
§ 99, p. 174; Laws 1985, LB 653, § 8; Laws 2017, LB140, § 96.
Operative date August 24, 2017.

8-1,100 Insolvent banks; liquidation; special deputies, assistants, counsel;
appointment; compensation; discharge.

The director may, under his or her hand and official seal, appoint such
special deputies or assistants as he or she may find necessary for the efficient
and economical liquidation of insolvent banks, with powers specified in the
certificate of appointment, to assist him or her in the liquidation. The certificate
shall be filed with the director and a certified copy with the clerk of the district
court of the county in which the main office of such bank is located. He or she
may also employ such counsel and expert assistance as may be necessary to
perform the work of liquidation. He or she shall, subject to the approval of the
district court of the county in which the main office of the insolvent bank is
located, fix the compensation for the services rendered by such special depu-
ties, assistants, and counsel, which shall be taxed as costs of the liquidation. He
or she may discharge such special deputies, assistants, or counsel at any time
or may assign them to one or more liquidations or transfer them from one
liquidation to another.

Source: Laws 1929, c. 38, § 13, p. 163; C.S.1929, § 8-194; Laws 1933, c.
18, § 56, p. 164; Laws 1933, c. 96, § 2, p. 382; C.S.Supp.,1941,
§ 8-194; R.S.1943, § 8-186; Laws 1963, c. 29, § 100, p. 175;
Laws 2017, LB140, § 97.
Operative date August 24, 2017.

8-1,101 Insolvent banks; liquidation; special deputies, assistants; bond or
insurance; conditions.

Upon the declaration of insolvency, the director shall require bonds or
equivalent commercial insurance policies from the special deputies or assis-
tants in sums and with such condition as the director shall specify, to be
approved by the district court. The costs of any such bond or policy shall be
taxed as costs in the liquidation. Such bond or policy shall be conditioned for
the faithful performance of duty, and include indemnity to the department as
receiver and liquidating agent.

Source: Laws 1929, c. 38, § 14, p. 164; C.S.1929, § 8-195; Laws 1933, c.
18, § 60, p. 165; C.S.Supp.,1941, § 8-195; R.S.1943, § 8-187;
Laws 1963, c. 29, § 101, p. 175; Laws 2004, LB 884, § 6; Laws
2017, LB140, § 98.
Operative date August 24, 2017.
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8-1,102 Insolvent banks; department as receiver and liquidating agent; liens
dissolved; assets; transfers to defraud creditors; preferences.

Upon the declaration of insolvency of a bank by the director, the department
shall become the receiver and liquidating agent to wind up the business of that
bank, and the department shall be vested with the title to all of the assets of
such bank wherever the assets may be situated and whatever kind and charac-
ter such assets may be, as of the date of the filing of the declaration of
insolvency with the clerk of the district court of the county in which the main
office of such bank is located. All levies, judgment liens, attachments, or other
liens obtained through legal proceedings against such bank or its property
acquired within sixty days next preceding the filing of the declaration of
insolvency shall be void, and the property affected by the levy, judgment lien,
attachment, or other lien obtained through legal proceedings, shall be wholly
discharged and released therefrom. If at any time within sixty days prior to the
taking over by the director of a bank which is later declared insolvent any
transfers of the assets of such bank are made to prevent liquidation and
distribution of such assets to the bank’s creditors as provided in the Nebraska
Banking Act or if any transfers are made so as to create a preference of one
creditor over another, such transfers shall be void and the director shall be
entitled to recover such assets for the benefit of the trust.

Source: Laws 1933, c. 18, § 54, p. 163; C.S.Supp.,1941, § 8-1,127; R.S.
1943, § 8-188; Laws 1963, c. 29, § 102, p. 176; Laws 1987, LB 2,
§ 15; Laws 1998, LB 1321, § 21; Laws 2017, LB140, § 99.
Operative date August 24, 2017.

8-1,103 Insolvent banks; liquidation; Director of Banking and Finance;
powers.

For the purpose of executing and performing any of the powers and duties
hereby conferred upon him or her, the director may, in the name of the
department or the insolvent bank or in his or her own name as director,
prosecute and defend any and all actions and other legal proceedings and may,
in the name of the department or the insolvent bank or in his or her own name
as director, execute, acknowledge, and deliver any and all deeds, assignments,
releases, and other instruments necessary and proper to effectuate any sale of
real or personal property or sale or compromise authorized by order of the
court as provided in the Nebraska Banking Act. Any deed or other instrument
executed pursuant to such authority shall be valid and effectual for all purposes
as though the same had been executed by the officers of the insolvent bank by
authority of its board of directors.

Source: Laws 1933, c. 18, § 58, p. 165; C.S.Supp.,1941, § 8-1,129; R.S.
1943, § 8-189; Laws 1963, c. 29, § 103, p. 176; Laws 1987, LB 2,
§ 16; Laws 1998, LB 1321, § 22; Laws 2017, LB140, § 100.
Operative date August 24, 2017.

8-1,104 Insolvent banks; liquidation; director; collection of debts; sale or
compromise of certain debts; procedure; deposit or investment of funds.
Upon taking possession of the property and business of any bank, the director
shall collect all money due to such bank and do such other acts as are
necessary to conserve its assets and business and, on declaration of insolvency,
he or she shall proceed to liquidate the affairs of the bank under the Nebraska
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Banking Act. He or she shall collect all debts due to and belonging to the bank.
If he or she desires to sell or compromise any or all bad or doubtful debts or
any or all of the real and personal property of such bank, he or she shall apply
to the district court of the county in which the main office of the bank is located
for an order permitting such sale or compromise on such terms and in such
manner as the court may direct. All money so collected by the director may be,
from time to time, deposited in one or more state banks or national banks. No
deposits of such money shall be made unless a pledge of assets, a guaranty
bond, or both are given as security for such deposit. All depository banks are
authorized to give such security. The director may invest a portion or all of
such money in short-time interest-bearing securities of the federal government.

Source: Laws 1933, c. 18, § 67, p. 169; C.S.Supp.,1941, § 8-1,131; R.S.
1943, § 8-190; Laws 1963, c. 29, § 104, p. 177; Laws 1987, LB 2,
§ 17; Laws 1998, LB 1321, § 23; Laws 2017, LB140, § 101.
Operative date August 24, 2017.

8-1,105 Insolvent banks; reorganization or liquidation proceedings; district
judge; jurisdiction.

In any proceeding in connection with the insolvency, liquidation, or reorgani-
zation of a bank of which a district court has jurisdiction, a judge of the district
court shall exercise such jurisdiction in any county in the judicial district for
which he or she was appointed to perform any official act in the manner and
with the same effect as he or she might exercise in the county in which the
matter arose, or to which it may have been transferred, and he or she may
perform any such act in chambers with the same effect as in open court.

Source: Laws 1925, c. 30, § 16, p. 131; C.S.1929, § 8-191; Laws 1933, c.
18, § 55, p. 163; C.S.Supp.,1941, § 8-191; R.S.1943, § 8-191;
Laws 1963, c. 29, § 105, p. 178; Laws 2017, LB140, § 102.
Operative date August 24, 2017.

8-1,106 Insolvent banks; claims; filing; time limit.

The director, within twenty days after the declaration of insolvency of a bank,
shall file with the clerk of the district court of the county in which the main
office of such bank is located, a list setting forth the name and address of each
of the creditors of such bank as shown by the books thereof or who are known
by the director to be creditors, and within thirty days after filing the list of
creditors, he or she shall also file an order fixing the time and place for filing
claims against such bank. The time fixed for filing claims shall not be more
than sixty days nor less than thirty days from the date of the filing of the order,
and within seven days after the filing of such order, the director shall mail to
each known creditor of such bank a copy of the order and a blank form for
proof of claim. The director shall also post a copy of the order on the door of
the bank, and within two weeks from the date of the order he or she shall cause
notice to be given by publication, in such newspapers as he or she may direct,
once each week for two successive weeks, calling on all persons who may have
claims against the bank to present them to the director within the time and the
place provided for in the order and to make proof thereof. Such claims shall be
sworn to by the creditor or his or her representative. Any claim, other than
claims for deposits and exchange, not presented and filed within the time fixed
by such order shall be forever barred. Claims for deposits or exchange as
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shown by the books of the bank presented after the expiration of the time fixed
in the order for filing claims may be allowed by the director upon a showing
being made by the creditor, within six months from the date of the expiration of
the time for filing claims as fixed by the order, that he or she did not have
knowledge of the closing of the bank and did not receive notice within time to
permit the filing of his or her claim before the time fixed for filing claims had
expired.

Source: Laws 1923, c. 191, § 21, p. 448; C.S.1929, § 8-198; Laws 1933, c.
18, § 62, p. 167; C.S.Supp.,1941, § 8-198; R.S.1943, § 8-192;
Laws 1963, c. 29, § 106, p. 178; Laws 2017, LB140, § 103.
Operative date August 24, 2017.

8-1,107 Insolvent banks; claims; listing and classification; notice to claimant;
filing of objection; powers and duties of director.

(1) Upon the expiration of the time fixed for presentation of claims, the
director shall thoroughly investigate all claims and file with the clerk of the
district court of the county in which the main office of the insolvent bank is
located a complete list of all claims against which he or she knows of no
defense and which, in his or her judgment, are valid, designating their priority
of payment, together with a list of the claims which, in his judgment, are
invalid. He or she shall also file an order allowing or rejecting such claims as
classified.

(2) When the director reclassifies or rejects a claim, which rejection shall be
made when he or she doubts the legality of a claim, he or she shall serve
written notice of such reclassification or rejection upon the claimant by either
registered or certified mail and file, with the clerk of the district court of the
county in which the main office of the bank is located, an affidavit of the service
of such notice, which affidavit shall be prima facie evidence of such service.
Such notice shall state the time and place for the filing by claimant of his or her
objections to the classification, reclassification, or rejection of his or her claim.

Source: Laws 1923, c. 191, § 22, p. 449; C.S.1929, § 8-199; Laws 1930,
Spec. Sess., c. 6, § 9, p. 30; Laws 1933, c. 18, § 63, p. 168;
C.S.Supp.,1941, § 8-199; R.S.1943, § 8-193; Laws 1957, c. 242,
§ 4, p. 818; R.S.1943, § 8-193; Laws 1963, c. 29, § 107, p. 179;
Laws 2017, LB140, § 104.

Operative date August 24, 2017.

8-1,108 Insolvent banks; claims; objections to classification; hearing.

Any person objecting to the classification of his or her claim and the order
based thereon must, within thirty days of the filing of the classification and
order with the clerk of the district court, begin an action in that court asking to
reclassify his or her claim and to set aside the order of the director. Notice of
this action shall be given by the service of a copy of the petition therein upon
the director, who shall, within thirty days of such service, file his or her answer
or other pleading. The court shall then set the matter for hearing at the earliest
convenient date and shall try and determine the issues according to the usual
procedure in matters of equity.

Source: Laws 1923, c. 191, § 23, p. 449; C.S.1929, § 8-1,100; Laws 1930,
Spec. Sess., ¢. 6, § 10, p. 31; Laws 1933, c. 18, § 64, p. 168;
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C.S.Supp.,1941, § 8-1,100; R.S.1943, § 8-194; Laws 1963, c. 29,
§ 108, p. 179; Laws 2017, LB140, § 105.
Operative date August 24, 2017.

8-1,109 Insolvent banks; claims; certificate of indebtedness; assignment;
payments endorsed on certificate.

Upon the allowance of a claim against an insolvent bank, the director shall,
upon request of the claimant, issue and deliver to the claimant a certificate of
indebtedness showing the amount of the claim, the date of the allowance
thereof, and whether such claim is one having priority of payment or is a
general claim. Any assignment of a claim or certificate of indebtedness shall be
filed with the director and shall not be binding until so filed. Upon payment of
any distribution on a claim, evidenced by a certificate of indebtedness, such
certificate shall be presented and an endorsement of such payment shall be
made on the certificate.

Source: Laws 1929, c. 38, § 22, p. 167; C.S.1929, § 8-1,101; Laws 1933, c.
18, § 65, p. 169; C.S.Supp.,1941, § 8-1,101; R.S.1943, § 8-195;
Laws 1963, c. 29, § 109, p. 180; Laws 2017, LB140, § 106.
Operative date August 24, 2017.

8-1,110 Insolvent banks; claims; priority.

The claims of depositors for deposits not otherwise secured and claims of
holders of exchange shall have priority over all other claims, except federal,
state, county, and municipal taxes. Such claims shall, at the time of the
declaration of insolvency of a bank, be a first lien on all the assets of the bank
from which they are due. No claim to priority shall be allowed which is based
upon any evidence of indebtedness in the hands of or originally issued to any
stockholder, officer, or employee of such bank and which represents money
obtained by such stockholder, officer, or employee from himself, herself, or
some other person, firm, corporation, or bank in lieu of or for the purpose of
effecting a loan of funds to such failed bank.

Source: Laws 1909, c. 10, § 52, p. 92; R.S.1913, § 332; Laws 1919, c. 190,
tit. V, art. XVI, § 53, p. 707; C.S.1922, § 8033; Laws 1923, c. 191,
§ 24, p. 450; Laws 1925, c. 30, § 12, p. 129; Laws 1929, c. 38,
§ 19, p. 166; Laws 1929, c. 39, § 1, p. 169; C.S.1929, § 8-1,102;
Laws 1930, Spec. Sess., c. 6, § 7, p. 28; Laws 1933, c. 18, § 66, p.
169; Laws 1935, c. 16, § 2, p. 91; C.S.Supp.,1941, § 8-1,102;
R.S.1943, § 8-196; Laws 1963, c. 29, § 110, p. 180; Laws 2017,
LB140, § 107.
Operative date August 24, 2017.

8-1,111 Insolvent banks; priority; not affected by federal deposit insurance.

When a bank whose deposits are insured by the Federal Deposit Insurance
Corporation becomes insolvent, neither the deposits in the bank nor the
exchange of such bank shall be deemed to be otherwise secured by reason of
such insurance for purposes of section 8-1,110.

Source: Laws 1935, c. 16, § 2, p. 91; C.S.Supp.,1941, § 8-1,102; R.S.1943,
§ 8-197; Laws 1963, c. 29, § 111, p. 181; Laws 2017, LB140,
§ 108.
Operative date August 24, 2017.
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8-1,112 Insolvent banks; director; payment of dividends.

At any time after the expiration of the date fixed for the presentation of
claims, the district court may by order, upon the application of the director,
authorize the director to declare out of the funds remaining in his or her hands,
after the payment of expenses, one or more distributions, and at the earliest
possible date the director shall declare a final distribution as may be directed
by the district court of the county in which the main office of such bank is
located.

Source: Laws 1933, c. 18, § 69, p. 170; C.S.Supp.,1941, § 8-1,133; R.S.
1943, § 8-198; Laws 1963, c. 29, § 112, p. 181; Laws 2017,
LB140, § 109.
Operative date August 24, 2017.

8-1,113 Insolvent banks; liquidation expenses; allocation; certification.

The director shall from time to time allocate to the various banks in
liquidation the expenses of the department by reason of such liquidation, other
than the compensation and expense of the special deputy or assistant in charge
and the fees for legal services directly incident to the bank in liquidation. The
director shall certify to the various district courts of the counties in which the
banks in process of liquidation are located the amount of the expenses allocat-
ed, which shall be taxed and paid as costs in the liquidation.

Source: Laws 1933, c. 18, § 57, p. 164; C.S.Supp.,1941, § 8-1,128; R.S.
1943, § 8-199; Laws 1963, c. 29, § 113, p. 181; Laws 2017,
LB140, § 110.
Operative date August 24, 2017.

8-1,115 Insolvent banks; liquidation; reports to district court; dissolution of
bank; cancellation of charter.

The director shall from time to time make and file with the clerk of the
district court of the county in which the main office of the insolvent bank is
located a report of his or her acts of liquidation of each insolvent bank. He or
she shall, upon the completion of the liquidation, file a final report, notice of
which shall be given as the court may direct, and on hearing thereon and
approval thereof by the court such liquidation shall be declared closed and the
corporation dissolved. The director shall then cancel the charter issued to such
bank pursuant to section 8-122.

Source: Laws 1933, c. 18, § 68, p. 170; C.S.Supp.,1941, § 8-1,132; R.S.
1943, § 8-1,101; Laws 1963, c. 29, § 115, p. 182; Laws 2017,
LB140, § 111.
Operative date August 24, 2017.

8-1,116 Insolvent banks; stockholders; restoration of solvency; conditions.

After the department has taken possession of any bank under the Nebraska
Banking Act, the stockholders of the bank may repair its credit, restore or
substitute its reserves, and otherwise place it in safe condition. Such bank shall
not be permitted to reopen its business until the director, after careful investi-
gation of its affairs, is of the opinion that its stockholders have complied with
the law, that the bank’s credit and funds are in all respects repaired, that its
reserves are restored or are sufficiently substituted, and that it should be
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permitted again to reopen for business, at which time the director may issue
written permission for resumption of business under its charter.

Source: Laws 1909, c. 10, § 50, p. 91; R.S.1913, § 330; Laws 1919, c. 190,
tit. V, art. XVI, § 51, p. 706; Laws 1921, c. 297, § 5, p. 951;
C.S.1922, § 8031; C.S.1929, § 8-197; Laws 1931, c. 20, 8§ 1, p. 92;
Laws 1933, c. 18, § 61, p. 166; Laws 1941, c. 14, § 2, p. 93;
C.S.Supp.,1941, § 8-197; R.S.1943, § 8-1,102; Laws 1963, c. 29,
§ 116, p. 182; Laws 1987, LB 2, § 18; Laws 1998, LB 1321, § 24;
Laws 2017, LB140, § 112.

Operative date August 24, 2017.

8-1,117 Banks; impaired capital; assessments on stock to restore; preferred
stock excepted.

If the capital of a bank becomes impaired, whether the department has taken
possession of the bank or not, and if stockholders representing eighty-five
percent or more of the common capital stock of the bank, with a view of
restoring the impaired capital, shall, with the approval of the department,
authorize the board of directors of the bank to levy and collect assessments on
the common capital stock in such amount as the board of directors may
determine necessary for such purpose, the board of directors shall levy the
assessments so authorized and shall notify all common stockholders of record
of the assessments by either registered or certified mail. If any common
stockholder fails to pay his or her assessment within three weeks from the date
of mailing such notice, the pro rata amount of such assessment shall be a lien
upon his or her common capital stock and the board of directors shall
immediately sell such shares of common capital stock at public or private sale
without further notice and apply the proceeds of the sale to the payment of such
assessment. Any balance shall be paid to the delinquent shareholder. Nothing in
this section shall be construed to authorize the levy and collections of assess-
ments on the preferred capital stock of the bank.

Source: Laws 1909, c. 10, § 50, p. 91; R.S.1913, § 330; Laws 1919, c. 190,
tit. V, art. XVI, § 51, p. 706; Laws 1921, c. 297, § 5, p. 951;
C.S.1922, § 8031; C.S.1929, § 8-197; Laws 1931, c. 20, § 1, p. 92;
Laws 1933, c. 18, § 61, p. 166; Laws 1941, c. 14, § 2, p. 93;
C.S.Supp.,1941, § 8-197; R.S.1943, § 8-1,103; Laws 1963, c. 29,
§ 117, p. 182; Laws 2017, LB140, § 113.

Operative date August 24, 2017.

8-1,118 Insolvent banks; restoration of solvency; reopening for limited busi-
ness; conditions; costs; new deposits treated as a trust fund; expenses.

If the director, with a view to restoring the solvency of any bank which the
department has taken possession of pursuant to law, approves a contract or
plan whereby the bank is permitted to receive deposits and pay checks and do a
limited banking business, entered into between the unsecured depositors and
unsecured creditors representing eighty-five percent or more of the total
amount of deposits and unsecured claims of such bank on the one hand and the
bank or its board of directors on the other, all other depositors and unsecured
creditors shall be held subject to such agreement to the same extent and with
the same effect as if they had joined in the execution of the agreement, and
their claims shall be treated in all other respects as if they had joined in the
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execution of such agreement in the event such bank is permitted to reopen for
business as limited by such contract. All deposits received after the adoption of
such plan and the assets of the bank created thereby, and before the restoration
of the bank to solvency, shall be a trust fund for the security and the repayment
of the deposits so received and shall not be subject to the payment of any
deposit, debt, claim, or demand of the bank previously created. Such money
and assets shall be kept and invested in the manner directed by the director.
Section 8-138 does not apply to banks operating under this section. Any county,
city, village, township, or school district through its governing body, and the
state through the Governor, may enter into such contract except when the
funds of such county, city, village, township, or school district are adequately
secured. Whenever a bank is permitted to operate under the provisions of this
section, such bank shall pay all costs incurred by the department in the
approval of such plan, including examiners’ expenses, attorneys’ fees, and clerk
hire, and incurred in special examinations required by the director.
Source: Laws 1933, c. 16, § 1, p. 128; C.S.Supp.,1941, § 8-1,121; R.S.

1943, § 8-1,110; Laws 1963, c. 29, § 118, p. 183; Laws 2003, LB

217, § 8; Laws 2017, LB140, § 114.

Operative date August 24, 2017.

8-1,119 Violations; general penalty.

Where no other punishment is provided in the Nebraska Banking Act, any
person violating any provision of the act is guilty of a Class III misdemeanor.
Source: Laws 1909, c. 10, § 61, p. 95; R.S.1913, § 341; Laws 1919, c. 190,
tit. V, art. XVI, § 61, p. 710; C.S.1922, § 8041; C.S.1929,
§ 8-1,104; R.S.1943, § 8-1,107; Laws 1963, c. 29, § 119, p. 184;
Laws 1977, LB 40, § 53; Laws 1987, LB 2, § 19; Laws 1998, LB

1321, § 25; Laws 2017, LB140, § 115.

Operative date August 24, 2017.

8-1,120 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-1,121 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-1,124 Emergencies; terms, defined.
As used in sections 8-1,124 to 8-1,129, unless the context otherwise requires:

(1) Emergency means any condition or occurrence, actual or threatened,
which interferes physically with the conduct of normal business operations at
one or more or all of the offices of a financial institution, or which poses an
imminent or existing threat to the safety or security of persons or property, or
both, including, but not limited to, fire, flood, earthquake, hurricane, wind,
rain, snow storm, labor dispute and strike, power failure, transportation failure,
interruption of a communication facility, shortage of fuel, housing, food,
transportation, or labor, robbery or attempted robbery, actual or threatened
enemy attack, epidemic or other catastrophe, riot, civil commotion, and any
other act of lawlessness or violence, actual or threatened;

(2) Financial institution means a bank, savings bank, building and loan
association, savings and loan association, credit union, or trust company, or
any office thereof, chartered by the department;
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(3) Office means any place at which a financial institution transacts its
business or conducts operations related to its business; and

(4) Officers means the person or persons designated by the board of directors,
supervisory committee, or other governing body of a financial institution, to act
for such financial institution in an emergency or, in the absence of any such
designation or of such officer or officers, the president or any other officer in
charge of such financial institution or of such office or offices.

Source: Laws 1971, LB 523, § 1; Laws 2017, LB140, § 116.
Operative date August 24, 2017.

8-1,125 Emergencies; proclamation; director; effect; temporary office.

(1) Whenever the director is of the opinion that an emergency exists, or is
impending, he or she may, by proclamation, authorize any financial institution
located in the affected area to close any or all of its offices. In addition, if the
director is of the opinion that an emergency exists, or is impending, which
affects, or may affect, a particular financial institution, or a particular office of
such financial institution, but not banks located in the area generally, he or she
may authorize the particular financial institution or office of the financial
institution affected to close. Any office so closed shall remain closed until the
director proclaims that the emergency has ended or until such time as the
officers of the financial institution determine that one or more offices closed
because of the emergency should reopen, whichever occurs first, and, in either
event, for such further time thereafter as may reasonably be required to reopen.

(2)(a) Whenever the director authorizes a financial institution to close pursu-
ant to subsection (1) of this section or to remain closed pursuant to section
8-1,126, he or she, in writing, may further authorize the financial institution to
open a temporary office at a designated location for the period of time during
which the financial institution or office is to remain closed, subject to exten-
sions requested by the financial institution and authorized by the director,
except that in no event may the director authorize a temporary office to operate
for a total period of longer than thirty months.

(b) The director may authorize a financial institution to open a temporary
office after consideration of (i) the ability of the financial institution to conduct
its business in the area where the financial institution or the office of the
financial institution was closed without opening a temporary office and (ii) the
proximity of the financial institution or office of the financial institution to the
proposed temporary office.

(c) The director may authorize a mobile branch to operate as a temporary
office for any closed office of a financial institution other than its main office.
(d) The director may orally authorize a financial institution to open a
temporary office to operate for a period no longer than four business days.

Source: Laws 1971, LB 523, § 2; Laws 2017, LB140, § 117.
Operative date August 24, 2017.

8-1,126 Emergencies; officers; powers.

Whenever the officers of a financial institution are of the opinion that an
emergency exists, or is impending, which affects, or may affect, one or more or
all of a financial institution’s offices, they shall have the authority, in the
reasonable and proper exercise of their discretion, to determine not to open any
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one or more or all of such offices on any business or banking day or, if having
opened, to close any one or more or all of such offices during the continuation
of such emergency, even if the director has not issued and does not issue a
proclamation of emergency. Any such closed office may remain closed until
such time as the officers determine that the emergency has ended, and for such
further time thereafter as may reasonably be required to reopen. In no case
shall such office remain closed for more than forty-eight consecutive hours,
excluding other legal holidays, without requesting the approval of the director
pursuant to section 8-1,125.

Source: Laws 1971, LB 523, § 3; Laws 2017, LB140, § 118.
Operative date August 24, 2017.

8-1,127 Emergency; proclamation; President of United States; Governor;
effect.

The officers of a financial institution may close any one or all of the financial
institution’s offices on any day, designated by proclamation of the President of
the United States or the Governor, as a day or days of mourning, rejoicing, or
other special observance.

Source: Laws 1971, LB 523, § 4; Laws 2017, LB140, § 119.
Operative date August 24, 2017.

8-1,128 Emergency; closing; notice; contents.

A financial institution closing an office pursuant to the authority granted
under section 8-1,126 shall give as prompt notice of its action as conditions will
permit and by any means available, to the director.

Source: Laws 1971, LB 523, § 5; Laws 2017, LB140, § 120.
Operative date August 24, 2017.

8-1,129 Emergencies; laws applicable.

(1) Any day on which a financial institution, or any one or more of its offices,
is closed during all or any part of its normal business hours pursuant to the
authorization granted under sections 8-1,124 to 8-1,129 shall be, with respect to
such financial institution or, if not all of its offices are closed, with respect to
any office or offices which are closed, a legal holiday for all purposes with
respect to any financial institution business of any character. No liability, or
loss of rights of any kind, on the part of any financial institution, or director,
officer, or employee thereof, shall accrue or result by virtue of any closing
authorized by sections 8-1,124 to 8-1,129.

(2) Sections 8-1,124 to 8-1,129 shall be construed and applied as being in
addition to, and not in substitution for or limitation of, any other law of this
state or of the United States authorizing the closing of a financial institution or
excusing delay by a financial institution in the performance of its duties and
obligations because of emergencies or conditions beyond its control or other-
wise.

Source: Laws 1971, LB 523, § 6; Laws 2017, LB140, § 121.
Operative date August 24, 2017.

Cross References

Bank holidays, see sections 62-301 and 62-301.01.
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8-1,131 Retirement plan, medical savings account, or health savings account,
investments; bank as trustee or custodian; powers and duties; account, how
treated.

(1) All banks are qualified to act as trustee or custodian under the federal
Self-Employed Individuals Tax Retirement Act of 1962, as amended, or under
the terms and provisions of section 408(a) of the Internal Revenue Code, if the
provisions of such retirement plan require the funds of such trust or custodian-
ship to be invested exclusively in shares or accounts in the bank or in other
banks. If any such retirement plan, within the judgment of the bank, constitutes
a qualified plan under the federal Self-Employed Individuals Tax Retirement
Act of 1962, or under the terms and provisions of section 408(a) of the Internal
Revenue Code and the regulations promulgated thereunder at the time the trust
was established and accepted by the bank, and is subsequently determined not
to be such a qualified plan or subsequently ceases to be such a qualified plan, in
whole or in part, the bank may continue to act as trustee of any deposits
theretofore made under such plan and to dispose of the same in accordance
with the directions of the member and beneficiaries thereof. No bank, in
respect to savings made under this subsection, shall be required to segregate
such savings from other liabilities of the bank. The bank shall keep appropriate
records showing in proper detail all transactions engaged in under the authori-
ty of this subsection.

(2)(a) All banks are qualified to act as trustee or custodian of a medical
savings account created within the provisions of section 220 of the Internal
Revenue Code and a health savings account created within the provisions of
section 223 of the Internal Revenue Code. If any such medical savings account
or health savings account, within the judgment of the bank, constitutes a
medical savings account under section 220 of the Internal Revenue Code or a
health savings account under section 223 of the Internal Revenue Code and the
regulations promulgated thereunder at the time the trust was established and
accepted by the bank, and is subsequently determined not to be such a medical
savings account or health savings account, in whole or in part, the bank may
continue to act as trustee of any deposits theretofore made under such plan and
to dispose of the same in accordance with the directions of the account holder.
No bank, in respect to savings made under this subsection, shall be required to
segregate such savings from other liabilities of the bank. The bank shall keep
appropriate records showing in proper detail all transactions engaged in under
the authority of this subsection.

(b) Except for judgments against the medical savings account holder or
health savings account holder or his or her dependents for qualified medical
expenses as defined under section 223(d)(2) of the Internal Revenue Code,
funds credited to a medical savings account or health savings account below
twenty-five thousand dollars are not susceptible to levy, execution, judgment, or
other operation of law, garnishment, or other judicial enforcement and are not
an asset or property of the account holder for purposes of bankruptcy law.

Source: Laws 1975, LB 208, § 1; Laws 1995, LB 574, § 2; Laws 1997, LB
753, § 1; Laws 1999, LB 396, § 11; Laws 2005, LB 465, § 1;
Laws 2017, LB140, § 122.
Operative date August 24, 2017.
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8-1,133 Bank; business of leasing personal property; subject to rules and
regulations.

Any bank may engage, directly or indirectly, in the business of leasing
personal property subject to rules and regulations as may be adopted and
promulgated by the director.

Source: Laws 1977, LB 506, § 1; Laws 2017, LB140, § 123.
Operative date August 24, 2017.

8-1,134 Violations; director; powers; fines; notice; hearing; closure; emergen-
cy powers; service; procedures.

(1) Whenever the director has reason to believe that a violation of any
provision of Chapter 8 or of the Credit Union Act or any rule and regulation or
order of the director has occurred, he or she may cause a written complaint to
be served upon the alleged violator. The complaint shall specify the statutory
provision or rule and regulation or order alleged to have been violated and the
facts alleged to constitute a violation thereof and shall order that necessary
corrective action be taken within a reasonable time to be prescribed in such
order. Any such order shall become final as to any person named in the order
unless such person requests, in writing, a hearing before the director no later
than ten days after the date such order is served. In lieu of such order, the
director may require that the alleged violator appear before the director at a
time and place specified in the notice and answer the charge complained of.
The notice shall be delivered to the alleged violator or violators in accordance
with subsection (4) of this section not less than ten days before the time set for
the hearing.

(2) The director shall provide an opportunity for a fair hearing to the alleged
violator at the time and place specified in the notice or any modification of the
notice. On the basis of the evidence produced at the hearing, the director shall
make findings of fact and conclusions of law and enter such order as in his or
her opinion will best further the purposes of Chapter 8 or the Credit Union Act
and the rules and regulations and orders of the director. Written notice of such
order shall be given to the alleged violator and to any other person who
appeared at the hearing and made written request for notice of the order. If the
hearing is held before any person other than the director, such person shall
transmit a record of the hearing together with findings of fact and conclusions
of law to the director. The director, prior to entering his or her order on the
basis of such record, shall provide opportunity to the parties to submit for his
or her consideration exceptions to the findings or conclusions and supporting
reasons for such exceptions. The order of the director shall become final and
binding on all parties unless appealed to the district court of Lancaster County
as provided in section 8-1,135. As part of such order, the director may impose a
fine, in addition to the costs of the investigation, upon a person found to have
violated any provision of Chapter 8, the Credit Union Act, or the rules and
regulations or orders of the director. The fine shall not exceed ten thousand
dollars per violation for the first offense and twenty-five thousand dollars per
violation for a second or subsequent offense involving a violation of the same
provision of Chapter 8, the Credit Union Act, the rules and regulations of the
director, or the same order of the director. The fines and costs shall be in
addition to all other penalties imposed by the laws of this state. The director
shall collect the fines and costs and remit them to the State Treasurer. The
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State Treasurer shall credit the costs to the Financial Institution Assessment
Cash Fund and distribute the fines in accordance with Article VI1I, section 5, of
the Constitution of Nebraska. If a person fails to pay the fine or costs of the
investigation, a lien in the amount of the fine and costs shall be imposed upon
all of the assets and property of such person in this state and may be recovered
by an action by the director. The lien shall attach to the real property of such
person when notice of the lien is filed and indexed against the real property in
the office of the register of deeds in the county where the real property is
located. The lien shall attach to any other property of such person when notice
of the lien is filed against the property in the manner prescribed by law.

(3) Whenever the director finds that an emergency exists requiring immediate
action to protect the safety and soundness of the financial institutions chartered
by the department, the director may, without notice or hearing, issue an order
reciting the existence of an emergency and requiring that such action be taken
as the director deems necessary to meet the emergency. Notwithstanding the
provisions of subsection (2) of this section, the order shall be effective immedi-
ately. Any person to whom such order is directed shall comply immediately, but
on application to the director shall be afforded a hearing as soon as possible
and not later than ten days after such application by the affected person. On the
basis of the hearing, the director shall continue the order in effect, revoke it, or
modify it. This subsection shall not apply to a determination of necessary
acquisition made by the department pursuant to sections 8-1506 to 8-1510.

(4) Except as otherwise expressly provided, any notice, order, or other
instrument issued by or under authority of the director shall be served on any
person affected thereby either personally or by certified mail, return receipt
requested. Proof of service shall be filed with the office of the director.

Every certificate or affidavit of service made and filed as provided in this
subsection shall be prima facie evidence of the facts stated in the certificate or
affidavit, and a certified copy shall have the same force and effect as the
original.

(5) Any hearing provided for in this section may be conducted by the director,
or by any member of the department acting on behalf of the director, or the
director may designate hearing officers who shall have the power and authority
to conduct such hearings in the name of the director at any time and place. A
verbatim record of the proceedings of such hearings shall be taken and filed
with the director, together with findings of fact and conclusions of law made by
the director or hearing officer. The director may subpoena witnesses, and any
witness who is subpoenaed shall receive the same fees as in civil actions in the
district court and mileage as provided in section 81-1176. In case of contumacy
or refusal to obey a notice of hearing or subpoena issued under this section, the
district court of Lancaster County shall have jurisdiction, upon application of
the director, to issue an order requiring such person to appear and testify or
produce evidence as the case may require. Failure to obey such order of the
court may be punished by such court as contempt.

If requested to do so by any party concerned with such hearing, the full
stenographic notes, or tapes of an electronic transcribing device, of the testimo-
ny presented at such hearing shall be taken and filed. The stenographer shall,
upon the payment of the stenographer’s fee allowed by the court, furnish a
certified transcript of all or any part of the stenographer’s notes to any party to
the action requiring and requesting such notes.
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(6) The director may close to the public the hearing, or any portion of the
hearing, provided for in this section when he or she finds that the closure is (a)
necessary to protect any person against unwarranted injury or (b) in the public
interest. The director shall close no more of the public hearing than is
necessary to attain the objectives of this subsection.

Source: Laws 1984, LB 1039, § 1; Laws 1986, LB 908, § 1; Laws 1996,
LB 948, § 118; Laws 1996, LB 1053, § 6; Laws 1997, LB 137,
§ 8; Laws 2017, LB140, § 124.
Operative date August 24, 2017.

Cross References

Credit Union Act, see section 21-1701.
Financial Institution Assessment Cash Fund, purposes, see sections 8-601 and 8-604.

8-1,135 Appeal; procedure.

Any person aggrieved by a final order of the director made pursuant to
section 8-1,134 may appeal the order, and the appeal shall be in accordance
with the Administrative Procedure Act.

Source: Laws 1984, LB 1039, § 2; Laws 1988, LB 352, § 10; Laws 2017,
LB140, § 125.
Operative date August 24, 2017.

Cross References

Administrative Procedure Act, see section 84-920.

8-1,136 Action to enjoin and enforce compliance.

Whenever it appears to the director that any person has engaged or is about
to engage in any act or practice constituting a violation of any provision of
Chapter 8 or the Credit Union Act, he or she may bring an action in the name
of the director and the department in any court of competent jurisdiction to
enjoin any such acts or practices and to enforce compliance with the provisions
of Chapter 8 or the Credit Union Act. Upon a proper showing, a permanent or
temporary injunction, restraining order, or writ of mandamus shall be granted
and a receiver or conservator may be appointed for the defendant’s assets. The
director shall not be required to post a bond.

Source: Laws 1984, LB 1039, § 3; Laws 1986, LB 908, § 2; Laws 1996,
LB 948, § 119; Laws 2017, LB140, § 126.
Operative date August 24, 2017.

Cross References

Credit Union Act, see section 21-1701.

8-1,137 Evidence of violation; refer to prosecuting attorney.

The director may refer such evidence as may be available concerning viola-
tions of the Nebraska Criminal Code or of any rule and regulation or order
under Chapter 8 or under the Credit Union Act to the Attorney General or the
proper county attorney. It shall be the duty of each county attorney or the
Attorney General to whom the director reports a violation to cause appropriate
proceedings to be instituted, if appropriate, without delay.

Source: Laws 1984, LB 1039, § 4; Laws 1986, LB 908, § 3; Laws 1996,
LB 948, § 120; Laws 2017, LB140, § 127.
Operative date August 24, 2017.
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Cross References

Credit Union Act, see section 21-1701.
Nebraska Criminal Code, see section 28-101.

8-1,138 Violation of final order; liability; penalty.

(1) Any person who violates any of the provisions of a final order issued by
the director shall be liable to any person or entity who suffers damage
proximately caused by such violation.

(2) Any person who knowingly violates any final order issued by the director
pursuant to section 8-1,134 is guilty of a Class I misdemeanor.

Source: Laws 1984, LB 1039, § 5; Laws 2017, LB140, § 128.
Operative date August 24, 2017.

8-1,139 Misapplication of funds or assets; penalty.

An officer, director, agent, or employee of a bank, trust company, building
and loan association, savings and loan association, credit union, or other
similar entity which is chartered, licensed, regulated, or examined by the
department who willfully misapplies any of the money, funds, or credits of any
such entity or any money, funds, assets, or securities entrusted to the care or
custody of such entity or the custody or care of any such officer, director, agent,
or employee is guilty of a Class IV felony.

Source: Laws 1984, LB 1039, § 6; Laws 2003, LB 131, § 5; Laws 2017,
LB140, § 129.
Operative date August 24, 2017.

8-1,140 Federally chartered bank; bank organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the other provisions of the Nebraska Banking Act or
any other Nebraska statute, any bank incorporated under the laws of this state
and organized under the provisions of the act, or under the laws of this state as
they existed prior to May 9, 1933, shall directly, or indirectly through a
subsidiary or subsidiaries, have all the rights, powers, privileges, benefits, and
immunities which may be exercised as of January 1, 2017, by a federally
chartered bank doing business in Nebraska, including the exercise of all powers
and activities that are permitted for a financial subsidiary of a federally
chartered bank. Such rights, powers, privileges, benefits, and immunities shall
not relieve such bank from payment of state taxes assessed under any applica-
ble laws of this state.

Source: Laws 1999, LB 396, § 5; Laws 2000, LB 932, § 4; Laws 2001, LB
53, § 2; Laws 2002, LB 957, § 7; Laws 2003, LB 217, § 9; Laws
2004, LB 999, § 3; Laws 2005, LB 533, § 11; Laws 2006, LB 876,
§ 12; Laws 2007, LB124, § 6; Laws 2008, LB851, § 7; Laws
2009, LB327, § 6; Laws 2010, LB890, § 6; Laws 2011, LB74, § 1;
Laws 2012, LB963, § 4; Laws 2013, LB213, § 5; Laws 2014,
LB712, § 1; Laws 2015, LB286, § 1; Laws 2016, LB676, § 1;
Laws 2017, LB140, § 130.
Operative date March 30, 2017.
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ARTICLE 2
TRUST COMPANIES

Section
8-206. Specific powers.
8-207. Appointment as fiduciary, authorized; oath.

8-206 Specific powers.

A trust company created under the Nebraska Trust Company Act shall have
power:

(1) To receive trust funds for investment or in trust upon such terms and
conditions as may be agreed upon and to purchase, hold, and lease fireproof
and burglar-proof and other vaults and safes from which revenue may be
derived;

(2) To accept and execute all such trusts as may be committed to it by any
corporation, person, or persons, act as assignee, receiver, trustee, and deposi-
tor, and accept and execute all such trusts as may be committed or referred to
it by order, judgment, or decree of any court of record;

(3) To take, accept, and hold by the order, judgment, or decree of any such
court or by gift, grant, assignment, transfer, devise, or bequest any real or
personal property in trust, to care for, manage, and convey the same in
accordance with such trusts, and to execute and perform any and all such
trusts;

(4) To act as attorney in fact for any person or corporation, public or private;

(5) To act either by itself or jointly with any natural person or persons or with
any other trust company or state or national bank doing business in this state as
administrator of the estate of any deceased person, as personal representative,
or as conservator or guardian of the estate of any incapacitated person;

(6) To act as trustee for any person or of the estate of any deceased person
under the appointment of any court of record having jurisdiction of the estate
of such person;

(7) To act as agent or in an agency capacity for any person or entity, public or
private;

(8) To loan money upon real estate and upon collateral security when the
collateral would of itself be a legal investment for such corporation;

(9) To buy, hold, own, and sell securities issued or guaranteed by the United
States Government or any authorized agency thereof, including any corpora-
tion or enterprise wholly owned directly or indirectly by the United States, or
with the authority to borrow directly from the United States treasury, or
securities secured by obligations of any of the foregoing, securities of any state
or political subdivision thereof which possesses general powers of taxation,
stock, warrants, bills of exchange, notes, mortgages, banker’s acceptances,
certificates of deposit in institutions whose accounts are insured by the Federal
Deposit Insurance Corporation, securities issued pursuant to the Nebraska
Business Development Corporation Act, and other investment securities, nego-
tiable and nonnegotiable, except stock or other securities of any corporation
organized under the Nebraska Trust Company Act;

(10) To purchase, own, or rent real estate needed in the conduct of the
business and to erect thereon buildings deemed expedient and necessary, the
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cost of such real estate and buildings not to exceed one hundred percent of the
paid-up capital stock, except as otherwise approved in writing by the director,
and to purchase, own, and improve such other real estate as it may be required
to bid in under foreclosure or in payment of other debts;

(11) To borrow money, to execute and issue its notes payable at a future date,
and to pledge its real estate, mortgages, or other securities therefor. With the
approval of the Director of Banking and Finance, any trust company may at
any time, through action of its board of directors and without requiring any
action of its stockholders, issue and sell its capital notes or debentures. Such
capital notes or debentures shall be subordinate and subject to the claims of
trustors and beneficiaries of estates and trusts and may be subordinated and
subject to the claims of other creditors. The holders of such capital notes or
debentures shall not be held individually responsible as such holders for any
debts, contracts, or engagements of the trust company and shall not be held
liable for assessments to restore impairments in the capital of the trust compa-
ny as may be from time to time determined by the director; and

(12) To perform all acts and exercise all powers connected with, belonging to
or incident to, or necessary for the full and complete exercise and discharge of
the rights, powers, and responsibilities granted in the Nebraska Trust Company
Act, and all provisions of the act shall be liberally construed. None of the
powers hereby granted shall extend to or be construed to authorize any such
corporation to accept deposits or conduct the business of banking as defined in
the Nebraska Banking Act.

Source: Laws 1911, c. 31, § 6, p. 189; R.S.1913, § 743; Laws 1919, c. 190,
tit. V, art. XVIII, § 6, p. 719; C.S.1922, § 8068; Laws 1927, c. 35,
§ 2, p. 160; C.S.1929, § 8-206; Laws 1933, c. 18, § 74, p. 172;
C.S.Supp.,1941, § 8-206; R.S.1943, § 8-206; Laws 1959, c. 263,
§ 1, p. 919; Laws 1967, c. 22, § 1, p. 124; Laws 1986, LB 909,
§ 3; Laws 1986, LB 1177, § 1; Laws 1993, LB 81, § 20; Laws
1998, LB 1321, § 38; Laws 2005, LB 533, § 12; Laws 2017,
LB140, § 131.
Operative date August 24, 2017.

Cross References

Nebraska Banking Act, see section 8-101.02.
Nebraska Business Development Corporation Act, see section 21-2101.

8-207 Appointment as fiduciary, authorized; oath.

Courts of this state may appoint a trust company receiver, assignee, trustee,
guardian, conservator, personal representative, custodian, or special adminis-
trator. When a trust company is so appointed and an oath is required to be
made, whether in order to qualify or for any other purpose, the president, vice
president, secretary, or trust officer may, on behalf of the trust company, make
and subscribe the required oath.

Source: Laws 1911, c. 31, § 7, p. 191; R.S.1913, § 744; Laws 1919, c. 190,
tit. V, art. XVIII, § 7, p. 720; C.S.1922, § 8069; C.S.1929,
§ 8-207; R.S.1943, § 8-207; Laws 1947, c. 13, § 4, p. 78; Laws
1986, LB 909, § 4; Laws 1993, LB 81, § 21; Laws 2017, LB140,
§ 132.
Operative date August 24, 2017.
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ARTICLE 3
BUILDING AND LOAN ASSOCIATIONS

Section

8-318. Stock; share account; deposits; withdrawal methods authorized; investments by
fiduciaries; rights; retirement plan, investments; building and loan association
as trustee or custodian; powers and duties.

8-355. Federal savings and loan; associations organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

8-318 Stock; share account; deposits; withdrawal methods authorized; in-
vestments by fiduciaries; rights; retirement plan, investments; building and
loan association as trustee or custodian; powers and duties.

(1)(a) Shares of stock in any association, or in any federal savings and loan
association incorporated under the provisions of the federal Home Owners’
Loan Act of 1933, with its principal office and place of business in this state,
may be subscribed for, held, transferred, surrendered, withdrawn, and forfeited
and payments thereon received and receipted for by any person, regardless of
age, in the same manner and with the same binding effect as though such
person were of the age of majority, except that a minor or his or her estate shall
not be bound on his or her subscription to stock except to the extent of
payments actually made thereon.

(b) Whenever a share account is accepted by any building and loan associa-
tion in the name of any person, regardless of age, the deposit may be with-
drawn by the shareholder by any of the following methods:

(i) Check or other instrument in writing. The check or other instrument in
writing constitutes a receipt or acquittance if the check or other instrument in
writing is signed by the shareholder and constitutes a valid release in discharge
to the building and loan association for all payments so made; or

(ii) Electronic means through:

(A) Preauthorized direct withdrawal;

(B) An automatic teller machine;

(C) A debit card;

(D) A transfer by telephone;

(E) A network, including the Internet; or

(F) Any electronic terminal, computer, magnetic tape, or other electronic
means.

(c) This section shall not be construed to affect the rights, liabilities, or
responsibilities of participants in an electronic fund transfer under the federal
Electronic Fund Transfer Act, 15 U.S.C. 1693 et seq., as it existed on January 1,
2017, and shall not affect the legal relationships between a minor and any
person other than the building and loan association.

(2) All trustees, guardians, personal representatives, administrators, and
conservators appointed by the courts of this state may invest and reinvest in,
acquire, make withdrawals in whole or in part, hold, transfer, or make new or
additional investments in or transfers of shares of stock in any (a) building and
loan association organized under the laws of the State of Nebraska or (b)
federal savings and loan association incorporated under the provisions of the
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federal Home Owners’ Loan Act of 1933, having its principal office and place of
business in this state, without an order of approval from any court.

(3) Trustees created solely by the terms of a trust instrument may invest in,
acquire, hold, and transfer such shares, and make withdrawals, in whole or in
part, therefrom, without any order of court, unless expressly limited, restricted,
or prohibited therefrom by the terms of such trust instrument.

(4) All building and loan associations referred to in this section are qualified
to act as trustee or custodian within the provisions of the federal Self-Employed
Individuals Tax Retirement Act of 1962, as amended, or under the terms and
provisions of section 408(a) of the Internal Revenue Code, if the provisions of
such retirement plan require the funds of such trust or custodianship to be
invested exclusively in shares or accounts in the association or in other
associations. If any such retirement plan, within the judgment of the associa-
tion, constitutes a qualified plan under the federal Self-Employed Individuals
Tax Retirement Act of 1962, or under the terms and provisions of section 408(a)
of the Internal Revenue Code, and the regulations promulgated thereunder at
the time the trust was established and accepted by the association, is subse-
quently determined not to be such a qualified plan or subsequently ceases to be
such a qualified plan, in whole or in part, the association may continue to act
as trustee of any deposits theretofore made under such plan and to dispose of
the same in accordance with the directions of the member and beneficiaries
thereof. No association, in respect to savings made under this section, shall be
required to segregate such savings from other assets of the association. The
association shall keep appropriate records showing in proper detail all transac-
tions engaged in under the authority of this section.

Source: Laws 1899, c. 17, § 7, p. 88; R.S.1913, § 492; Laws 1919, c. 190,
tit. V, art. XIX, § 8, p. 726; C.S.1922, § 8090; C.S.1929, § 8-308;
Laws 1939, c. 4, § 1, p. 62; C.S.Supp., 1941, § 8-308; R.S.1943,
§ 8-318; Laws 1953, ¢c. 11,8 1, p. 76; Laws 1955, c. 11, 8§ 1, p. 77;
Laws 1971, LB 375, § 1; Laws 1975, LB 208, § 2; Laws 1986, LB
909, § 8; Laws 1995, LB 574, § 3; Laws 2005, LB 533, § 16;
Laws 2016, LB760, § 3; Laws 2017, LB140, § 133.
Operative date August 24, 2017.

8-355 Federal savings and loan; associations organized under laws of Ne-
braska; rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the provisions of Chapter 8, article 3, or any other
Nebraska statute, except as provided in section 8-345.02, any association
incorporated under the laws of the State of Nebraska and organized under the
provisions of such article shall have all the rights, powers, privileges, benefits,
and immunities which may be exercised as of January 1, 2017, by a federal
savings and loan association doing business in Nebraska. Such rights, powers,
privileges, benefits, and immunities shall not relieve such association from
payment of state taxes assessed under any applicable laws of this state.

Source: Laws 1971, LB 185, § 1; Laws 1972, LB 1288, § 1; Laws 1973,
LB 351, § 1; Laws 1974, LB 784, § 1; Laws 1975, LB 201, § 1;
Laws 1976, LB 763, § 2; Laws 1977, LB 224, § 1; Laws 1978, LB
717, 8§ 6; Laws 1979, LB 154, § 2; Laws 1980, LB 865, § 1; Laws
1981, LB 71, § 1; Laws 1982, LB 646, § 1; Laws 1983, LB 144,
§ 1; Laws 1984, LB 923, § 1; Laws 1985, LB 128, § 1; Laws
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1986, LB 1052, § 1; Laws 1987, LB 115, § 1; Laws 1988, LB 858,
§ 1; Laws 1989, LB 207, § 1; Laws 1990, LB 1016, § 1; Laws
1991, LB 98, § 1; Laws 1992, LB 470, § 4; Laws 1992, LB 985,
§ 1; Laws 1993, LB 288, § 1; Laws 1994, LB 876, § 1; Laws
1995, LB 41, § 1; Laws 1996, LB 949, § 1; Laws 1997, LB 35,
§ 1; Laws 1998, LB 1321, § 67; Laws 1999, LB 396, § 12; Laws
2000, LB 932, § 16; Laws 2001, LB 53, § 6; Laws 2002, LB 957,
§ 8; Laws 2003, LB 217, § 11; Laws 2004, LB 999, § 4; Laws
2005, LB 533, § 19; Laws 2006, LB 876, § 13; Laws 2007,
LB124, § 7; Laws 2008, LB851, § 11; Laws 2009, LB327, § 9;
Laws 2010, LB890, § 8; Laws 2011, LB74, § 2; Laws 2012,
LB963, § 11; Laws 2013, LB213, § 8; Laws 2014, LB712, § 2;
Laws 2015, LB286, § 2; Laws 2016, LB676, § 2; Laws 2017,
LB140, § 134.

Operative date March 30, 2017.

ARTICLE 6
ASSESSMENTS AND FEES

Section

8-601. Director of Banking and Finance; employees; financial institutions; levy of
assessment authorized.

8-602. Department of Banking and Finance; services; schedule of fees.

8-603. Assessments, fees, and money collected by Director of Banking and Finance;
use.

8-601 Director of Banking and Finance; employees; financial institutions;
levy of assessment authorized.

The Director of Banking and Finance may employ deputies, examiners,
attorneys, and other assistants as may be necessary for the administration of
the provisions and purposes of the Credit Union Act, Delayed Deposit Services
Licensing Act, Interstate Branching and Merger Act, Interstate Trust Company
Office Act, Nebraska Bank Holding Company Act of 1995, Nebraska Banking
Act, Nebraska Installment Loan Act, Nebraska Installment Sales Act, Nebraska
Money Transmitters Act, Nebraska Trust Company Act, and Residential Mort-
gage Licensing Act; Chapter 8, articles 3, 5, 6, 7, 8, 13, 14, 15, 16, 19, 20, 24,
and 25; and Chapter 45, articles 1 and 2. The director may levy upon financial
institutions, namely, the banks, trust companies, building and loan associations,
savings and loan associations, savings banks, and credit unions, organized
under the laws of this state, and holding companies, if any, of such financial
institutions, an assessment each year based upon the asset size of the financial
institution, except that in determining the asset size of a holding company, the
assets of any financial institution or holding company otherwise assessed
pursuant to this section and the assets of any nationally chartered financial
institution shall be excluded. The assessment shall be a sum determined by the
director in accordance with section 8-606 and approved by the Governor.

Source: Laws 1937, c. 20, § 1, p. 128; C.S.Supp.,1941, § 8-701; R.S.1943,
§ 8-601; Laws 1955, c. 15, § 1, p. 83; Laws 1973, LB 164, § 20;
Laws 1976, LB 561, § 2; Laws 1980, LB 966, § 2; Laws 1986, LB
910, § 1; Laws 2002, LB 1094, § 6; Laws 2003, LB 131, § 7;
Laws 2007, LB124, § 8; Laws 2013, LB616, § 49; Laws 2017,
LB140, § 135.
Operative date August 24, 2017.
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Cross References

Credit Union Act, see section 21-1701.

Delayed Deposit Services Licensing Act, see section 45-901.
Interstate Branching and Merger Act, see section 8-2101.
Interstate Trust Company Office Act, see section 8-2301.
Nebraska Bank Holding Company Act of 1995, see section 8-908.
Nebraska Banking Act, see section 8-101.02.

Nebraska Installment Loan Act, see section 45-1001.
Nebraska Installment Sales Act, see section 45-334.
Nebraska Money Transmitters Act, see section 8-2701.
Nebraska Trust Company Act, see section 8-201.01.
Residential Mortgage Licensing Act, see section 45-701.

8-602 Department of Banking and Finance; services; schedule of fees.

The Director of Banking and Finance shall charge and collect fees for certain
services rendered by the Department of Banking and Finance according to the
following schedule:

(1) For filing and examining articles of incorporation, articles of association,
and bylaws, except credit unions, one hundred dollars, and for credit unions,
fifty dollars;

(2) For filing and examining an amendment to articles of incorporation,
articles of association, and bylaws, except credit unions, fifty dollars, and for
credit unions, fifteen dollars;

(3) For issuing to banks, credit card banks, trust companies, and building and
loan associations a charter, authority, or license to do business in this state, a
sum which shall be determined on the basis of one dollar and fifty cents for
each one thousand dollars of authorized capital, except that the minimum fee in
each case shall be two hundred twenty-five dollars;

(4) For issuing an executive officer’s or loan officer’s license, fifty dollars at
the time of the initial license and fifteen dollars on or before January 15 each
year thereafter, except credit unions for which the fee shall be twenty-five
dollars at the time of the initial license and fifteen dollars on or before January
15 each year thereafter;

(5) For affixing certificate and seal, five dollars;

(6) For making substitution of securities held by it and issuing a receipt,
fifteen dollars;

(7) For issuing a certificate of approval to a credit union, ten dollars;

(8) For investigating the applications required by sections 8-117, 8-120,
8-331, and 8-2402 and the documents required by section 8-201, the cost of
such examination, investigation, and inspection, including all legal expenses
and the cost of any hearing transcript, with a minimum fee under (a) sections
8-117, 8-120, and 8-2402 of two thousand five hundred dollars, (b) section
8-331 of two thousand dollars, and (c) section 8-201 of one thousand dollars.
The department may require the applicant to procure and give a surety bond in
such principal amount as the department may determine and conditioned for
the payment of the fees provided in this subdivision;

(9) For the handling of pledged securities as provided in sections 8-210 and
8-2727 at the time of the initial deposit of such securities, one dollar and fifty
cents for each thousand dollars of securities deposited and a like amount on or
before January 15 each year thereafter. The fees shall be paid by the entity
pledging the securities;
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(10) For investigating an application to move its location within the city or
village limits of its original license or charter for banks, trust companies, and
building and loan associations, two hundred fifty dollars;

(11) For investigating an application under subdivision (6) of section
8-115.01, five hundred dollars;

(12) For investigating an application for approval to establish or acquire a
branch pursuant to section 8-157 or 8-2103 or to establish a mobile branch
pursuant to section 8-157, two hundred fifty dollars;

(13) For investigating a notice of acquisition of control under subsection (1)
of section 8-1502, five hundred dollars;

(14) For investigating an application for a cross-industry merger under
section 8-1510, five hundred dollars;

(15) For investigating an application for a merger of two state banks, a
merger of a state bank and a national bank in which the state bank is the
surviving entity, or an interstate merger application in which the Nebraska
state chartered bank is the resulting bank, five hundred dollars;

(16) For investigating an application or a notice to establish a branch trust
office, five hundred dollars;

(17) For investigating an application or a notice to establish a representative
trust office, five hundred dollars;

(18) For investigating an application to establish a credit union branch under
section 21-1725.01, two hundred fifty dollars;

(19) For investigating an applicant under section 8-1513, five thousand
dollars; and

(20) For investigating a request to extend a conditional bank charter under
section 8-117, one thousand dollars.

Source: Laws 1937, c. 20, § 2, p. 129; C.S.Supp.,1941, § 8-702; R.S.1943,
§ 8-602; Laws 1957, c. 10, § 5, p. 132; Laws 1961, c. 15, § 8, p.
113; Laws 1967, c. 23, § 2, p. 127; Laws 1969, c. 43, § 1, p. 252;
Laws 1972, LB 1194, § 1; Laws 1973, LB 164, § 21; Laws 1976,
LB 561, § 3; Laws 1987, LB 642, § 1; Laws 1992, LB 470, § 5;
Laws 1992, LB 757, § 11; Laws 1993, LB 81, § 54; Laws 1995,
LB 599, § 4; Laws 1998, LB 1321, § 68; Laws 1999, LB 396,
§ 13; Laws 2000, LB 932, § 17; Laws 2002, LB 1089, § 7; Laws
2002, LB 1094, § 7; Laws 2003, LB 131, § 8; Laws 2003, LB 217,
§ 14; Laws 2004, LB 999, § 5; Laws 2005, LB 533, § 20; Laws
2007, LB124, § 9; Laws 2009, LB327, § 10; Laws 2010, LB891,
§ 3; Laws 2011, LB74, § 3; Laws 2012, LB963, § 12; Laws 2013,
LB616, § 50; Laws 2017, LB140, § 136.

Operative date August 24, 2017.

8-603 Assessments, fees, and money collected by Director of Banking and
Finance; use.

The assessments referred to in sections 8-605 and 8-606, examination fees,
investigation fees, filing fees, registration fees, licensing fees, and all other fees
and money, except fines, collected by or paid to the Director of Banking and
Finance under any of the laws specified in section 8-601, shall be remitted to
the State Treasurer for credit to the Financial Institution Assessment Cash
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Fund. Fines collected by the director under such laws shall be remitted to the
State Treasurer for distribution in accordance with Article VII, section 5, of the
Constitution of Nebraska.

Source: Laws 2007, LB124, § 10; Laws 2017, LB140, § 137.
Operative date August 24, 2017.

ARTICLE 7
STATE-FEDERAL COOPERATION ACTS; CAPITAL NOTES

(a) FEDERAL BANKING ACT OF 1933

Section

8-701. Banking institution; definition.

8-702. Banking institutions; maintain membership in Federal Deposit Insurance
Corporation; automatic forfeiture of charter; prohibited acts; penalty.

(c) FEDERAL HOME LOAN BANK ACT

8-716. Federal Home Loan Bank members; tax exemption prohibited.

(a) FEDERAL BANKING ACT OF 1933
8-701 Banking institution; definition.

For purposes of sections 8-701 to 8-709, banking institution means any bank,
stock savings bank, mutual savings bank, building and loan association, or
savings and loan association, which is now or may hereafter be organized
under the laws of this state.

Source: Laws 1935, c. 8, § 1, p. 72; C.S.Supp.,1941, § 8-401; Laws 2003,
LB 217, § 15; Laws 2005, LB 533, § 21; R.S.1943, § 8-701; Laws
2017, LB140, § 138.
Operative date August 24, 2017.

8-702 Banking institutions; maintain membership in Federal Deposit Insur-
ance Corporation; automatic forfeiture of charter; prohibited acts; penalty.

(1) Any banking institution organized under the laws of this state shall, before
a charter may be issued, enter into such contracts, incur such obligations, and
generally do and perform any and all such acts and things whatsoever as may
be necessary or appropriate in order to obtain membership in the Federal
Deposit Insurance Corporation and provide for insurance of deposits in the
banking institution. Any banking institution may take advantage of any and all
memberships, loans, subscriptions, contracts, grants, rights, or privileges which
may at any time be available or inure to banking institutions or to their
depositors, creditors, stockholders, conservators, receivers, or liquidators by
virtue of those provisions of section 8 of the Federal Banking Act of 1933
(section 12B of the Federal Reserve Act, as amended) which establish the
Federal Deposit Insurance Corporation and provide for the insurance of depos-
its or of any other provisions of that or of any other act or resolution of
Congress to aid, regulate, or safeguard banking institutions and their deposi-
tors, including any amendments of the same or any substitutions therefor. Any
banking institution may also subscribe for and acquire any stock, debentures,
bonds, or other types of securities of the Federal Deposit Insurance Corporation
and comply with the lawful regulations and requirements from time to time
issued or made by such corporation.
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(2) The charter of any banking institution which fails to maintain member-
ship in the Federal Deposit Insurance Corporation shall be automatically
forfeited and such banking institution shall be liquidated and dissolved, either
voluntarily by its board of directors under the supervision of the department or
involuntarily by the department as in cases of insolvency. Any banking institu-
tion whose charter is automatically forfeited under the provisions of this
subsection which continues to engage in the business for which it had been
chartered after such forfeiture, as well as the directors and officers thereof, is
guilty of a Class III felony.

Source: Laws 1935, c. 8, § 2, p. 73; C.S.Supp., 1941, § 8-402; R.S.1943,
§ 8-702; Laws 1963, c. 31, § 2, p. 190; Laws 1983, LB 252, § 5;
Laws 1984, LB 899, § 3; Laws 2005, LB 533, § 22; Laws 2009,
LB328, § 2; Laws 2010, LB892, § 1; Laws 2011, LB75, § 1; Laws
2013,1LB213,8 9; Laws 2017, LB140, § 139.
Operative date August 24, 2017.

(c) FEDERAL HOME LOAN BANK ACT

8-716 Federal Home Loan Bank members; tax exemption prohibited.

No institution incorporated under the laws of this state which is or becomes a
member of a Federal Home Loan Bank shall be exempt from any taxes of this
state, including any contributions required to be paid under sections 48-648 to
48-654.

Source: Laws 1937, c. 51, § 3, p. 214; C.S.Supp.,1941, § 8-603; R.S.1943,
§ 8-716; Laws 1991, LB 77, § 3; Laws 2017, LB172, § 1.
Operative date January 1, 2018.

ARTICLE 8
PERSONAL LOANS BY BANKS AND TRUST COMPANIES

Section

8-815. Terms, defined.

8-816. Repealed. Laws 2017, LB140, § 163.

8-819. Repealed. Laws 2017, LB140, § 163.

8-820. Personal loans; credit cards; interest; service fee; fee in lieu of interest.

8-822. Personal loans; method of computation; prepayment; rebates; delinquency
charges.

8-826. Personal loans; duties of department.

8-827. Repealed. Laws 2017, LB140, § 163.

8-828. Personal loans; bank; purchasing and discounting commercial, negotiable, or
installment paper.

8-815 Terms, defined.
As used in sections 8-815 to 8-829, unless the context otherwise requires:
(1) Department means the Department of Banking and Finance;

(2) Bank means the banks and trust companies organized under the laws of
this state, and national banking associations doing business in this state and
shall include national banking associations;

(3) Personal loan means a loan, and the contract evidencing the same, which
is repayable, pursuant to a contract or understanding, in two or more equal or
unequal installments, and within one hundred forty-five months, but shall not
include any loan on which the interest does not exceed sixteen percent per
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annum. Personal loan includes loans for the purchase of mobile homes even
though the loan is not repayable within one hundred forty-five months. Person-
al loan includes loans or advances initiated by credit card or other type of
transaction card, including, but not limited to, those loan transactions initiated
through electronic impulse; and

(4) Transaction card means a device or means used to access a prearranged
revolving credit plan account.

Source: Laws 1965, c. 31, § 1, p. 213; Laws 1973, LB 141, § 1; Laws
1974, LB 721, § 4; Laws 1980, LB 276, § 3; Laws 1981, LB 214,
§ 3; Laws 1987, LB 332, § 1; Laws 2002, LB 1094, § 8; Laws
2003, LB 217, § 16; Laws 2017, LB140, § 140.
Operative date August 24, 2017.

8-816 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-819 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-820 Personal loans; credit cards; interest; service fee; fee in lieu of interest.

Subject to the provisions of sections 8-815 to 8-829, any bank may contract
for and receive, on any personal loan, charges at a rate not exceeding nineteen
percent simple interest per year. In the case of loans initiated by credit card or
other type of transaction card, the rate may be any amount agreed to by the
parties. Any bank acquired pursuant to sections 8-1512 and 8-1513 may also
charge commercially reasonable fees for service and use of a credit card or
other type of transaction card on a per transaction and monthly or annual
basis. For purposes of this section, section 85 of the National Bank Act, 12
U.S.C. 85, and section 522 of the Depository Institutions Deregulation and
Monetary Control Act of 1980, 12 U.S.C. 1831d, all interest, charges, fees, and
other amounts permitted under sections 8-815 to 8-829 for loans initiated by
credit card or other type of transaction card shall be deemed to be, and may be
charged and collected as, interest by the bank, and all other terms and
conditions of the agreement between the bank and the borrower that are not
prohibited by such sections shall be deemed material to the determination of
interest. Notwithstanding the provisions of this section, in the case of loans not
initiated by credit card or other type of transaction card, a bank may charge a
minimum fee of up to seven dollars and fifty cents in lieu of interest on personal
loans and reasonable loan service costs as defined in subdivision (2) of section
45-101.02. Such loan service costs shall not be construed as interest.

Source: Laws 1965, c. 31, § 6, p. 214; Laws 1973, LB 164, § 23; Laws
1980, LB 276, § 4; Laws 1981, LB 150, § 1; Laws 1983, LB 454,
§ 1; Laws 1984, LB 1076, § 1; Laws 1988, LB 913, § 1; Laws
1993, LB 423, 8§ 4; Laws 2017, LB140, § 141.
Operative date August 24, 2017.

8-822 Personal loans; method of computation; prepayment; rebates; delin-
quency charges.

(1) Charges under section 8-820 shall be computed by application of the rate
charged to the outstanding principal balance for the number of days actually
elapsed without adding any additional charges, except that at the time the loan
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is made charges may be computed as a percentage per month of unpaid
principal balances for the number of days elapsed on the assumption that the
unpaid principal balance will be reduced, as provided in the loan contract, and
such charges may be included in the scheduled installments. In the case of
loans initiated by credit card or other type of transaction card, charges may be
computed in any other manner agreed to by the parties and may include
compounding of fees and charges.

(2) If a loan is prepaid in full by cash, a new loan, or otherwise after the first
installment due date, the borrower shall receive a rebate of an amount which
shall be not less than the amount obtained by applying to the unpaid principal
balances as originally scheduled or, if deferred, as deferred, for the period
following prepayment, according to the actuarial method, the annual percent-
age rate previously stated to the borrower pursuant to the federal Consumer
Credit Protection Act. The licensee may round the annual percentage rate to the
nearest one-half of one percent if such procedure is not consistently used to
obtain a greater yield than would otherwise be permitted. Any default and
deferment charges which are due and unpaid may be deducted from any
rebate. No rebate shall be required for any partial prepayment. No rebate of
less than one dollar need be made. Acceleration of the maturity of the contract
shall not in itself require a rebate. If judgment is obtained before the final
installment date the contract balance shall be reduced by the rebate which
would be required for prepayment in full as of the date judgment is obtained.

(3) The charges retained by the bank may be increased to the extent that
delinquency charges are computed on earned charges in accordance with the
next succeeding sentence. Delinquency charges on any scheduled installment or
portion thereof, if contracted for, may be taken, or in lieu thereof, interest after
maturity on each such installment not exceeding the highest permissible inter-
est rate.

Source: Laws 1965, c. 31, § 8, p. 215; Laws 1973, LB 164, § 24; Laws
1974, LB 626, § 2; Laws 1980, LB 279, § 2; Laws 1981, LB 214,
§ 4; Laws 1997, LB 137, § 10; Laws 2000, LB 1125, § 2; Laws
2017, LB140, § 142.
Operative date August 24, 2017.

8-826 Personal loans; duties of department.
(1) The department shall:

(a) Be responsible for obtaining proper administration of sections 8-815 to
8-829 and take or cause to be taken such lawful steps as may be necessary and
appropriate for the enforcement thereof; and

(b) Arrange for investigation and examination of the papers and records,
pertaining to loans made under section 8-820, for the purpose of discovering
violations of sections 8-815 to 8-829 or securing information lawfully required
under it.

(2) The Director of Banking and Finance may adopt and promulgate rules
and regulations to carry out and obtain compliance with sections 8-815 to
8-829.

Source: Laws 1965, c. 31, § 12, p. 218; Laws 1978, LB 641, § 3; Laws
2017, LB140, § 143.
Operative date August 24, 2017.
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8-827 Repealed. Laws 2017, LB140, § 163.
Operative date August 24, 2017.

8-828 Personal loans; bank; purchasing and discounting commercial, nego-
tiable, or installment paper.

Nothing contained in sections 8-815 to 8-826 shall be construed as preventing
a bank from purchasing or discounting from established business concerns any
commercial, negotiable or installment paper, or as preventing any such bank
from accepting from, or requiring such persons selling or offering to discount
such instruments to execute, contracts guaranteeing the ultimate collection of
all of such items so sold or discounted or requiring such persons to assume the
burden of making collections of the individual items so sold as agent of the
bank.

Source: Laws 1965, c. 31, § 14, p. 218; Laws 2017, LB140, § 144.
Operative date August 24, 2017.

ARTICLE 11
SECURITIES ACT OF NEBRASKA

Section

8-1101. Terms, defined.

8-1101.01. Federal rules and regulations adopted under the Investment Advisors Act of
1940 or the Securities Act of 1933, defined.

8-1102. Fraudulent and other prohibited practices.

8-1103. Broker-dealers, issuer-dealers, agents, investment advisers, and investment
adviser representatives; registration; procedure; exceptions; conditions;
renewal; fees; accounts and other records; revocation or withdrawal of
registration; when; powers of director regarding persons engaged or
engaging in securities business.

8-1106. Registration by coordination.
8-1107. Registration by qualification.
8-1108. Registration of securities; requirements; fees; effective date; reports;

director, powers.
8-1108.01. Securities; sale without registration; cease and desist order; fine; lien;

hearing.
8-1109. Registration of securities; denial, suspension, or revocation; grounds.
8-1109.01. Registration of securities; denial, suspension, or revocation; additional
grounds.

8-1109.02. Registration of securities; order of denial, suspension, or revocation; notice;
request for hearing; modification of order.

8-1110. Securities exempt from registration.

8-1111. Transactions exempt from registration.

8-1115. Investigations; subpoena; director; powers.

8-1116. Violations; injunction; receiver; appointment; additional court orders
authorized.

8-1117. Violations; penalty.

8-1118. Violations; damages; statute of limitations.

8-1120. Administration of act; Director of Banking and Finance; powers and duties;

use of information for personal benefit prohibited; Securities Act Cash
Fund; created; use; investment; transfers; document filed, when.
8-1122.01. Federal limits rejected.
8-1123. Act, how cited.

8-1101 Terms, defined.

For purposes of the Securities Act of Nebraska, unless the context otherwise
requires:

(1) Agent means any individual other than a broker-dealer who represents a
broker-dealer or issuer in effecting or attempting to effect sales of securities,
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but agent does not include an individual who represents (a) an issuer in (i)
effecting a transaction in a security exempted by subdivision (6), (7), or (8) of
section 8-1110, (ii) effecting certain transactions exempted by section 8-1111,
(iii) effecting transactions in a federal covered security as described in section
18(b)(3) of the Securities Act of 1933, or (iv) effecting transactions with existing
employees, limited liability company members, partners, or directors of the
issuer or any of its subsidiaries if no commission or other remuneration is paid
or given directly or indirectly for soliciting any person in this state or (b) a
broker-dealer in effecting transactions described in section 15(h)(2) of the
Securities Exchange Act of 1934. A partner, limited liability company member,
officer, or director of a broker-dealer is an agent only if he or she otherwise
comes within this definition;

(2) Broker-dealer means any person engaged in the business of effecting
transactions in securities for the account of others or for his or her own
account. Broker-dealer does not include (a) an issuer-dealer, agent, bank,
savings institution, or trust company, (b) an issuer effecting a transaction in its
own security exempted by subdivision (5)(a), (b), (c), (d), (e), or (f) of section
8-1110 or which qualifies as a federal covered security pursuant to section
18(b)(1) of the Securities Act of 1933, (c) a person who has no place of business
in this state if he or she effects transactions in this state exclusively with or
through the issuers of the securities involved in the transactions, other broker-
dealers, or banks, savings institutions, credit unions, trust companies, insur-
ance companies, investment companies as defined in the Investment Company
Act of 1940, pension or profit-sharing trusts, or other financial institutions or
institutional buyers, whether acting for themselves or as trustees, (d) a person
who has no place of business in this state if during any period of twelve
consecutive months he or she does not direct more than five offers to sell or to
buy into this state in any manner to persons other than those specified in
subdivision (2)(c) of this section, or (e) a person who is a resident of Canada
and who has no office or other physical presence in Nebraska if the following
conditions are satisfied: (i) The person must be registered with, or be a member
of, a securities self-regulatory organization in Canada or a stock exchange in
Canada; (ii) the person must maintain, in good standing, its provisional or
territorial registration or membership in a securities self-regulatory organiza-
tion in Canada, or stock exchange in Canada; (iii) the person effects, or
attempts to effect, (A) a transaction with or for a Canadian client who is
temporarily present in this state and with whom the Canadian broker-dealer
had a bona fide customer relationship before the client entered this state or (B)
a transaction with or for a Canadian client in a self-directed tax advantaged
retirement plan in Canada of which that client is the holder or contributor; and
(iv) the person complies with all provisions of the Securities Act of Nebraska
relating to the disclosure of material information in connection with the
transaction;

(3) Department means the Department of Banking and Finance. Director
means the Director of Banking and Finance of the State of Nebraska except as
further provided in section 8-1120;

(4) Federal covered adviser means a person who is (a) registered under
section 203 of the Investment Advisers Act of 1940 or (b) is excluded from the
definition of investment adviser under section 202 of the Investment Advisers
Act of 1940;
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(5) Federal covered security means any security described as a covered
security under section 18(b) of the Securities Act of 1933 or rules and regula-
tions under the act;

(6) Guaranteed means guaranteed as to payment of principal, interest, or
dividends;

(7) Investment adviser means any person who for compensation engages in
the business of advising others, either directly or through publications or
writings, as to the value of securities or as to the advisability of investing in,
purchasing, or selling securities or who for compensation and as a part of a
regular business issues or promulgates analyses or reports concerning securi-
ties. Investment adviser also includes financial planners and other persons who,
as an integral component of other financially related services, provide the
foregoing investment advisory services to others for compensation and as part
of a business or who hold themselves out as providing the foregoing investment
advisory services to others for compensation. Investment adviser does not
include (a) an investment adviser representative, (b) a bank, savings institution,
or trust company, (c) a lawyer, accountant, engineer, or teacher whose per-
formance of these services is solely incidental to the practice of his or her
profession, (d) a broker-dealer or its agent whose performance of these services
is solely incidental to its business as a broker-dealer and who receives no
special compensation for them, (e) an issuer-dealer, (f) a publisher of any bona
fide newspaper, news column, newsletter, news magazine, or business or
financial publication or service, whether communicated in hard copy form, by
electronic means, or otherwise which does not consist of the rendering of
advice on the basis of the specific investment situation of each client, (g) a
person who has no place of business in this state if (i) his or her only clients in
this state are other investment advisers, federal covered advisers, broker-
dealers, banks, savings institutions, credit unions, trust companies, insurance
companies, investment companies as defined in the Investment Company Act of
1940, pension or profit-sharing trusts, or other financial institutions or institu-
tional buyers, whether acting for themselves or as trustees, or (ii) during the
preceding twelve-month period, he or she has had five or fewer clients who are
residents of this state other than those persons specified in subdivision (g)(i) of
this subdivision, (h) any person that is a federal covered adviser, or (i) such
other persons not within the intent of this subdivision as the director may by
rule and regulation or order designate;

(8) Investment adviser representative means any partner, limited liability
company member, officer, or director or any person occupying a similar status
or performing similar functions of a partner, limited liability company member,
officer, or director or other individual, except clerical or ministerial personnel,
who is employed by or associated with an investment adviser that is registered
or required to be registered under the Securities Act of Nebraska or who has a
place of business located in this state and is employed by or associated with a
federal covered adviser, and who (a) makes any recommendations or otherwise
renders advice regarding securities, (b) manages accounts or portfolios of
clients, (c¢) determines which recommendation or advice regarding securities
should be given, (d) solicits, offers, or negotiates for the sale of or sells
investment advisory services, or (e) supervises employees who perform any of
the foregoing;

(9) Issuer means any person who issues or proposes to issue any security,
except that (a) with respect to certificates of deposit, voting-trust certificates, or
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collateral-trust certificates or with respect to certificates of interest or shares in
an unincorporated investment trust not having a board of directors, or persons
performing similar functions, or of the fixed, restricted management, or unit
type, the term issuer means the person or persons performing the acts and
assuming the duties of depositor or manager pursuant to the provisions of the
trust or other agreement or instrument under which the security is issued and
(b) with respect to a fractional or pooled interest in a viatical settlement
contract, issuer means the person who creates, for the purpose of sale, the
fractional or pooled interest. In the case of a viatical settlement contract that is
not fractionalized or pooled, issuer means the person effecting a transaction
with a purchaser of such contract;

(10) Issuer-dealer means (a) any issuer located in the State of Nebraska or (b)
any issuer which registered its securities by qualification who proposes to sell
to the public of the State of Nebraska the securities that it issues without the
benefit of another registered broker-dealer. Such securities shall have been
approved for sale in the State of Nebraska pursuant to section 8-1104;

(11) Nonissuer means not directly or indirectly for the benefit of the issuer;

(12) Person means an individual, a corporation, a partnership, a limited
liability company, an association, a joint-stock company, a trust in which the
interests of the beneficiaries are evidenced by a security, an unincorporated
organization, a government, or a political subdivision of a government;

(13) Sale or sell includes every contract of sale of, contract to sell, or
disposition of a security or interest in a security for value. Offer or offer to sell
includes every attempt or offer to dispose of, or solicitation of an offer to buy, a
security or interest in a security for value. Any security given or delivered with
or as a bonus on account of any purchase of securities or any other thing is
considered to constitute part of the subject of the purchase and to have been
offered and sold for value. A purported gift of assessable stock shall be
considered to involve an offer and sale. Every sale or offer of a warrant or right
to purchase or subscribe to another security of the same or another issuer, as
well as every sale or offer of a security which gives the holder a present or
future right or privilege to convert into another security of the same or another
issuer, shall be considered to include an offer of the other security;

(14) Securities Act of 1933, Securities Exchange Act of 1934, Investment
Advisers Act of 1940, Investment Company Act of 1940, and Commodity
Exchange Act means the acts as they existed on January 1, 2017;

(15) Security means any note, stock, treasury stock, bond, debenture, units of
beneficial interest in a real estate trust, evidence of indebtedness, certificate of
interest or participation in any profit-sharing agreement, collateral-trust certifi-
cate, preorganization certificate or subscription, transferable share, investment
contract, viatical settlement contract or any fractional or pooled interest in
such contract, membership interest in any limited liability company organized
under Nebraska law or any other jurisdiction unless otherwise excluded from
this definition, voting-trust certificate, certificate of deposit for a security,
certificate of interest or participation in an oil, gas, or mining title or lease or in
payments out of production under such a title or lease, in general any interest
or instrument commonly known as a security, or any certificate of interest or
participation in, temporary or interim certificate for, guarantee of, or warrant
or right to subscribe to or purchase any of the foregoing. Security does not
include any insurance or endowment policy or annuity contract issued by an
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insurance company. Security also does not include a membership interest in a
limited liability company when all of the following exist: (a) The member enters
into a written commitment to be engaged actively and directly in the manage-
ment of the limited liability company; and (b) all members of the limited
liability company are actively engaged in the management of the limited
liability company. For the limited purposes of determining professional mal-
practice insurance premiums, a security issued through a transaction that is
exempted pursuant to subdivision (23) of section 8-1111 shall not be considered
a security;

(16) State means any state, territory, or possession of the United States as
well as the District of Columbia and Puerto Rico; and

(17) Viatical settlement contract means an agreement for the purchase, sale,
assignment, transfer, devise, or bequest of all or any portion of the death benefit
or ownership of a life insurance policy or contract for consideration which is
less than the expected death benefit of the life insurance policy or contract.
Viatical settlement contract does not include (a) the assignment, transfer, sale,
devise, or bequest of a death benefit of a life insurance policy or contract made
by the viator to an insurance company or to a viatical settlement provider or
broker licensed pursuant to the Viatical Settlements Act, (b) the assignment of a
life insurance policy or contract to a bank, savings bank, savings and loan
association, credit union, or other licensed lending institution as collateral for a
loan, or (c) the exercise of accelerated benefits pursuant to the terms of a life
insurance policy or contract and consistent with applicable law.

Source: Laws 1965, c. 549, § 1, p. 1763; Laws 1973, LB 167, § 1; Laws
1977, LB 263, § 1; Laws 1978, LB 760, § 1; Laws 1989, LB 60,
§ 1; Laws 1991, LB 305, § 2; Laws 1993, LB 216, § 1; Laws
1993, LB 121, § 96; Laws 1994, LB 884, § 10; Laws 1995, LB
119, § 1; Laws 1996, LB 1053, § 7; Laws 1997, LB 335, § 1;
Laws 2001, LB 52, § 43; Laws 2001, LB 53, § 19; Laws 2011,
LB76, § 1; Laws 2013, LB214, § 1; Laws 2017, LB148, § 1.
Effective date August 24, 2017.

Cross References

Viatical Settlements Act, see section 44-1101.

8-1101.01 Federal rules and regulations adopted under the Investment
Advisors Act of 1940 or the Securities Act of 1933, defined.

For purposes of the Securities Act of Nebraska, federal rules and regulations
adopted under the Investment Advisors Act of 1940 or the Securities Act of
1933 means such rules and regulations as they existed on January 1, 2017,
except that references to Rule 147 and Rule 147A adopted under the Securities
Act of 1933 shall be to such rules as published in the Federal Register on
November 21, 2016.

Source: Laws 2017, LB148, § 2.
Effective date August 24, 2017.

8-1102 Fraudulent and other prohibited practices.

(1) It shall be unlawful for any person, in connection with the offer, sale, or
purchase of any security, directly or indirectly:

(a) To employ any device, scheme, or artifice to defraud;
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(b) To make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading; or

(c) To engage in any act, practice, or course of business which operates or
would operate as a fraud or deceit upon any person.

(2) It shall be unlawful for any person who receives any consideration from
another person primarily for advising the other person as to the value of
securities or their purchase or sale, whether through the issuance of analyses or
reports or otherwise:

(a) To employ any device, scheme, or artifice to defraud any person;

(b) To engage in any act, practice, or course of business which operates or
would operate as a fraud or deceit upon any person;

(¢) To knowingly sell any security to or purchase any security from a client
while acting as principal for his or her own account, act as a broker for a
person other than the client, or knowingly effect any sale or purchase of any
security for the account of the client, without disclosing to the client in writing
before the completion of the transaction the capacity in which he or she is
acting and obtaining the consent of the client to the transaction. This subdivi-
sion shall not apply to any transaction involving a broker-dealer’s client if the
broker-dealer is not acting as an investment adviser in the transaction;

(d) To engage in dishonest or unethical practices as the director may define
by rule and regulation or order; or

(e) In the solicitation of advisory clients, to make any untrue statement of a
material fact or to omit to state a material fact necessary in order to make the
statements made, in light of the circumstances under which they are made, not
misleading.

(3) Except as may be permitted by rule and regulation or order of the
director, it shall be unlawful for any investment adviser or investment adviser
representative to enter into, extend, or renew any investment advisory contract:

(a) Which provides for the compensation of the investment adviser or invest-
ment adviser representative on the basis of a share of capital gains upon or
capital appreciation of the funds or any portion of the funds of any client;

(b) Unless the investment advisory contract prohibits in writing the assign-
ment of the contract by the investment adviser or investment adviser represen-
tative without the consent of the other party to the contract; and

(c) Unless the investment advisory contract provides in writing that if the
investment adviser is a partnership or a limited liability company, the other
party to the contract shall be notified of any change in the membership of the
partnership or limited liability company within a reasonable time after the
change.

(4) Subdivision (3)(a) of this section shall not prohibit an investment advisory
contract which provides for compensation based upon the total value of a fund
averaged over a definite period or as of definite dates or taken as of a definite
date. Assignment, as used in subdivision (3)(b) of this section, shall include any
direct or indirect transfer or hypothecation of an investment advisory contract
by the assignor or of a controlling block of the assignor’s outstanding voting
securities by a security holder of the assignor, except that if the investment
adviser is a partnership or a limited liability company, no assignment of an
investment advisory contract shall be considered to result from the death or

171 2017 Supplement



§8-1102 BANKS AND BANKING

withdrawal of a minority of the members of the investment adviser having only
a minority interest in the business of the investment adviser or from the
admission to the investment adviser of one or more members who, after
admission, will be only a minority of the members and will have only a
minority interest in the business.

(5) It shall be unlawful for any investment adviser or investment adviser
representative to take or have custody of any securities or funds of any client if:

(a) The director by rule and regulation or order prohibits the taking or
custody; or

(b) In the absence of any rule and regulation or order by the director, the
investment adviser or investment adviser representative fails to notify the
director that he or she has or may have custody.

(6) The director may by rule and regulation or order adopt and promulgate
exemptions from subdivisions (2)(c), (3)(a), (3)(b), and (3)(c) of this section
when the exemptions are consistent with the public interest and are within the
purposes fairly intended by the Securities Act of Nebraska.

Source: Laws 1965, c. 549, § 2, p. 1766; Laws 1990, LB 938, § 1; Laws
1993, LB 216, § 2; Laws 1994, LB 884, § 11; Laws 2017, LB148,
§ 3.
Effective date August 24, 2017.

8-1103 Broker-dealers, issuer-dealers, agents, investment advisers, and in-
vestment adviser representatives; registration; procedure; exceptions; condi-
tions; renewal; fees; accounts and other records; revocation or withdrawal of
registration; when; powers of director regarding persons engaged or engaging
in securities business.

(1) It shall be unlawful for any person to transact business in this state as a
broker-dealer, issuer-dealer, or agent, except in certain transactions exempt
under section 8-1111, unless he or she is registered under the Securities Act of
Nebraska. It shall be unlawful for any broker-dealer to employ an agent for
purposes of effecting or attempting to effect transactions in this state unless the
agent is registered. It shall be unlawful for an issuer to employ an agent unless
the issuer is registered as an issuer-dealer and unless the agent is registered.
The registration of an agent shall not be effective unless the agent is employed
by a broker-dealer or issuer-dealer registered under the act. When the agent
begins or terminates employment with a registered broker-dealer or issuer-
dealer, the broker-dealer or issuer-dealer shall promptly notify the director.

(2)(a) It shall be unlawful for any person to transact business in this state as
an investment adviser or as an investment adviser representative unless he or
she is registered under the act.

(b) Except with respect to federal covered advisers whose only clients are
those described in subdivision (7)(g)(i) of section 8-1101, it shall be unlawful for
any federal covered adviser to conduct advisory business in this state unless
such person files with the director the documents which are filed with the
Securities and Exchange Commission, as the director may by rule and regula-
tion or order require, a consent to service of process, and payment of the fee
prescribed in subsection (6) of this section prior to acting as a federal covered
adviser in this state.
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(c)() It shall be unlawful for any investment adviser required to be registered
under the Securities Act of Nebraska to employ an investment adviser represen-
tative unless the investment adviser representative is registered under the act.

(i) It shall be unlawful for any federal covered adviser to employ, supervise,
or associate with an investment adviser representative having a place of
business located in this state unless such investment adviser representative is
registered under the Securities Act of Nebraska or is exempt from registration.

(d) The registration of an investment adviser representative shall not be
effective unless the investment adviser representative is employed by a regis-
tered investment adviser or a federal covered adviser. When an investment
adviser representative begins or terminates employment with an investment
adviser, the investment adviser shall promptly notify the director. When an
investment adviser representative begins or terminates employment with a
federal covered adviser, the investment adviser representative shall promptly
notify the director.

(3) A broker-dealer, issuer-dealer, agent, investment adviser, or investment
adviser representative may apply for registration by filing with the director an
application and payment of the fee prescribed in subsection (6) of this section.
If the applicant is an individual, the application shall include the applicant’s
social security number. Registration of a broker-dealer or issuer-dealer shall
automatically constitute registration of all partners, limited liability company
members, officers, or directors of such broker-dealer or issuer-dealer as agents,
except any partner, limited liability company member, officer, or director
whose registration as an agent is denied, suspended, or revoked under subsec-
tion (9) of this section, without the filing of applications for registration as
agents or the payment of fees for registration as agents. The application shall
contain whatever information the director requires concerning such matters as:

(a) The applicant’s form and place of organization;
(b) The applicant’s proposed method of doing business;

(c) The qualifications and business history of the applicant and, in the case of
a broker-dealer or investment adviser, the qualifications and business history of
any partner, limited liability company member, officer, director, person occu-
pying a similar status or performing similar functions of a partner, limited
liability company member, officer, or director, or person directly or indirectly
controlling the broker-dealer or investment adviser;

(d) Any injunction or administrative order or conviction of a misdemeanor
involving a security or any aspect of the securities business and any conviction
of a felony;

(e) The applicant’s financial condition and history; and

() Information to be furnished or disseminated to any client or prospective
client if the applicant is an investment adviser.

(4)(a) If no denial order is in effect and no proceeding is pending under
subsection (9) of this section, registration shall become effective at noon of the
thirtieth day after an application is filed, complete with all amendments. The
director may specify an earlier effective date.

(b) The director shall require as conditions of registration:

(i) That the applicant, except for renewal, and, in the case of a corporation,
partnership, or limited liability company, the officers, directors, partners, or
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limited liability company members pass such examination or examinations as
the director may prescribe as evidence of knowledge of the securities business;

(ii) That an issuer-dealer and its agents pass an examination prescribed and
administered by the department. Such examination shall be administered upon
request and upon payment of an examination fee of five dollars. Any applicant
for issuer-dealer registration who has satisfactorily passed any other examina-
tion approved by the director shall be exempted from this requirement upon
furnishing evidence of satisfactory completion of such examination to the
director;

(iii) That an issuer-dealer have a minimum net capital of twenty-five thousand
dollars. In lieu of a minimum net capital requirement of twenty-five thousand
dollars, the director may require an issuer-dealer to post a corporate surety
bond with a surety company licensed to do business in Nebraska in an amount
equal to such capital requirements. When the director finds that a surety bond
with a surety company would cause an undue burden on an issuer-dealer, the
director may require the issuer-dealer to post a signature bond. Every such
surety or signature bond shall run in favor of Nebraska, shall provide for an
action thereon by any person who has a cause of action under section 8-1118,
and shall provide that no action may be maintained to enforce any liability on
the bond unless brought within the time periods specified by section 8-1118;

(iv) That a broker-dealer have such minimum net capital as the director may
by rule and regulation or order require, subject to the limitations provided in
section 15 of the Securities Exchange Act of 1934. In lieu of any such minimum
net capital requirement, the director may by rule and regulation or order
require a broker-dealer to post a corporate surety bond with a surety company
licensed to do business in Nebraska in an amount equal to such capital
requirement, subject to the limitations of section 15 of the Securities Exchange
Act of 1934. Every such surety bond shall run in favor of Nebraska, shall
provide for an action thereon by any person who has a cause of action under
section 8-1118, and shall provide that no action may be maintained to enforce
any liability on the bond unless brought within the time periods specified by
section 8-1118; and

(v) That an investment adviser have such minimum net capital as the director
may by rule and regulation or order require, subject to the limitations of section
222 of the Investment Advisers Act of 1940, which may include different
requirements for those investment advisers who maintain custody of clients’
funds or securities or who have discretionary authority over such funds or
securities and those investment advisers who do not. In lieu of any such
minimum net capital requirement, the director may require by rule and
regulation or order an investment adviser to post a corporate surety bond with
a surety company licensed to do business in Nebraska in an amount equal to
such capital requirement, subject to the limitations of section 222 of the
Investment Advisers Act of 1940. Every such surety bond shall run in favor of
Nebraska, shall provide for an action thereon by any person who has a cause of
action under section 8-1118, and shall provide that no action may be main-
tained to enforce any liability on the bond unless brought within the time
periods specified by section 8-1118.

(c) The director may waive the requirement of an examination for any
applicant who by reason of prior experience can demonstrate his or her
knowledge of the securities business. Registration of a broker-dealer, agent,
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investment adviser, and investment adviser representative shall be effective for
a period of not more than one year and shall expire on December 31 unless
renewed. Registration of an issuer-dealer shall be effective for a period of not
more than one year and may be renewed as provided in this section. Notice
filings by a federal covered adviser shall be effective for a period of not more
than one year and shall expire on December 31 unless renewed.

(d) The director may restrict or limit an applicant as to any function or
activity in this state for which registration is required under the Securities Act
of Nebraska.

(5) Registration of a broker-dealer, issuer-dealer, agent, investment adviser,
or investment adviser representative may be renewed by filing with the director
or with a registration depository designated by the director prior to the
expiration date such information as the director by rule and regulation or order
may require to indicate any material change in the information contained in the
original application or any renewal application for registration as a broker-
dealer, issuer-dealer, agent, investment adviser, or investment adviser represen-
tative previously filed with the director by the applicant, and payment of the
prescribed fee. A federal covered adviser may renew its notice filing by filing
with the director prior to the expiration thereof the documents filed with the
Securities and Exchange Commission, as the director by rule and regulation or
order may require, a consent to service of process, and the prescribed fee.

(6) The fee for initial or renewal registration shall be two hundred fifty
dollars for a broker-dealer, two hundred dollars for an investment adviser, one
hundred dollars for an issuer-dealer, forty dollars for an agent, and forty dollars
for an investment adviser representative. The fee for initial or renewal filings
for a federal covered adviser shall be two hundred dollars. When an application
is denied or withdrawn, the director shall retain all of the fee.

(7)(a) Every registered broker-dealer, issuer-dealer, and investment adviser
shall make and keep such accounts, correspondence, memoranda, papers,
books, and other records as the director may prescribe by rule and regulation
or order, except as provided by section 15 of the Securities Exchange Act of
1934, in connection with broker-dealers, and section 222 of the Investment
Advisers Act of 1940, in connection with investment advisers. All records so
required shall be preserved for such period as the director may prescribe by
rule and regulation or order.

(b) All the records of a registered broker-dealer, issuer-dealer, or investment
adviser shall be subject at any time or from time to time to such reasonable
periodic, special, or other examinations by representatives of the director,
within or without this state, as the director deems necessary or appropriate in
the public interest or for the protection of investors and advisory clients. For
the purpose of avoiding unnecessary duplication of examinations, the director,
insofar as he or she deems it practicable in administering this subsection, may
cooperate with the securities administrators of other states, the Securities and
Exchange Commission, and any national securities exchange or national securi-
ties association registered under the Securities Exchange Act of 1934. Costs of
such examinations shall be borne by the registrant.

(c) Every registered broker-dealer, except as provided in section 15 of the
Securities Exchange Act of 1934, and investment adviser, except as provided by
section 222 of the Investment Advisers Act of 1940, shall file such financial
reports as the director may prescribe by rule and regulation or order.
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(d) If any information contained in any document filed with the director is or
becomes inaccurate or incomplete in any material respect, a broker-dealer,
issuer-dealer, agent, investment adviser, or investment adviser representative
shall promptly file a correcting amendment or a federal covered adviser shall
file a correcting amendment when such amendment is required to be filed with
the Securities and Exchange Commission.

(8) With respect to investment advisers, the director may require that certain
information be furnished or disseminated to clients as necessary or appropriate
in the public interest or for the protection of investors and advisory clients. To
the extent determined by the director in his or her discretion, information
furnished to clients of an investment adviser that would be in compliance with
the Investment Advisers Act of 1940 and the rules and regulations under such
act may be used in whole or in part to satisfy the information requirement
prescribed in this subsection.

(9)(a) The director may by order deny, suspend, or revoke registration of any
broker-dealer, issuer-dealer, agent, investment adviser, or investment adviser
representative or bar, censure, or impose a fine pursuant to subsection (4) of
section 8-1108.01 on any registrant or any partner, limited liability company
member, officer, director, or person occupying a similar status or performing
similar functions of a partner, limited liability company member, officer, or
director for a registrant from employment with any broker-dealer, issuer-
dealer, or investment adviser if he or she finds that the order is in the public
interest and that the applicant or registrant or, in the case of a broker-dealer,
issuer-dealer, or investment adviser, any partner, limited liability company
member, officer, director, person occupying a similar status or performing
similar functions of a partner, limited liability company member, officer, or
director, or person directly or indirectly controlling the broker-dealer, issuer-
dealer, or investment adviser:

(i) Has filed an application for registration under this section which, as of any
date after filing in the case of an order denying effectiveness, was incomplete in
any material respect or contained any statement which was, in the light of the
circumstances under which it was made, false or misleading with respect to
any material fact;

(ii) Has willfully violated or willfully failed to comply with any provision of
the Securities Act of Nebraska or any rule and regulation or order under the
act;

(iii) Has been convicted, within the past ten years, of any misdemeanor
involving a security or commodity or any aspect of the securities or commodi-
ties business or any felony;

(iv) Is permanently or temporarily enjoined by any court of competent
jurisdiction from engaging in or continuing any conduct or practice involving
any aspect of the securities or commodities business;

(v) Is the subject of an order of the director denying, suspending, or revoking
registration as a broker-dealer, issuer-dealer, agent, investment adviser, or
investment adviser representative;

(vi) Is the subject of an adjudication or determination, after notice and
opportunity for hearing, within the past ten years by a securities or commodi-
ties agency or administrator of another state or a court of competent jurisdic-
tion that the person has willfully violated the Securities Act of 1933, the
Securities Exchange Act of 1934, the Investment Advisers Act of 1940, the
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Investment Company Act of 1940, the Commodity Exchange Act, or the securi-
ties or commodities law of any other state;

(vii) Has engaged in dishonest or unethical practices in the securities or
commodities business;

(viii) Is insolvent, either in the sense that his or her liabilities exceed his or
her assets or in the sense that he or she cannot meet his or her obligations as
they mature, but the director may not enter an order against a broker-dealer,
issuer-dealer, or investment adviser under this subdivision without a finding of
insolvency as to the broker-dealer, issuer-dealer, or investment adviser;

(ix) Has not complied with a condition imposed by the director under
subsection (4) of this section or is not qualified on the basis of such factors as
training, experience, or knowledge of the securities business;

(x) Has failed to pay the proper filing fee, but the director may enter only a
denial order under this subdivision, and he or she shall vacate any such order
when the deficiency has been corrected;

(xi) Has failed to reasonably supervise his or her agents or employees, if he or
she is a broker-dealer or issuer-dealer, or his or her investment adviser
representatives or employees, if he or she is an investment adviser, to assure
their compliance with the Securities Act of Nebraska;

(xii) Has been denied the right to do business in the securities industry, or the
person’s respective authority to do business in an investment-related industry
has been revoked by any other state, federal, or foreign governmental agency or
self-regulatory organization for cause, or the person has been the subject of a
final order in a criminal, civil, injunctive, or administrative action for securi-
ties, commodities, or fraud-related violations of the law of any state, federal, or
foreign governmental unit; or

(xiii) Has refused to allow or otherwise impedes the department from
conducting an examination under subsection (7) of this section or has refused
the department access to a registrant’s office to conduct an examination under
subsection (7) of this section.

(b) The director may by order bar any person from engaging in the securities
business in this state if the director finds that the order is in the public interest
and that the person has:

(1) Willfully violated or willfully failed to comply with any provision of the
Securities Act of Nebraska or any rule and regulation or order under the act; or

(i) Engaged in dishonest or unethical practices in the securities business,
which activity at the time was subject to regulation by the Securities Act of
Nebraska.

(c)(d) For purposes of subdivisions (9)(a)(vii) and (9)(b)(ii) of this section, the
director may, by rule and regulation or order, determine that a violation of any
provision of the fair practice or ethical rules or standards promulgated by the
Securities and Exchange Commission, the Financial Industry Regulatory Au-
thority, or a self-regulatory organization approved by the Securities and Ex-
change Commission, in effect on January 1, 2017, constitutes a dishonest or
unethical practice in the securities or commodities business.

(ii) The director may not institute a proceeding under this section on the basis
of a final judicial or administrative order made known to him or her by the
applicant prior to the effective date of the registration unless the proceeding is
instituted within the next ninety days following registration. For purposes of
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this subdivision, a final judicial or administrative order does not include an
order that is stayed or subject to further review or appeal. This subdivision shall
not apply to renewed registrations.

(iii) The director may by order summarily postpone or suspend registration
pending final determination of any proceeding under this subsection. Upon the
entry of the order, the director shall promptly notify the applicant or registrant,
as well as the employer or prospective employer if the applicant or registrant is
an agent or investment adviser representative, that it has been entered and of
the reasons therefor and that within fifteen business days after the receipt of a
written request the matter will be set down for hearing. If no hearing is
requested within fifteen business days of the issuance of the order and none is
ordered by the director, the order shall automatically become a final order and
shall remain in effect until it is modified or vacated by the director. If a hearing
is requested or ordered, the director, after notice of and opportunity for
hearing, shall enter his or her written findings of fact and conclusions of law
and may affirm, modify, or vacate the order. No order may be entered under
this section denying or revoking registration without appropriate prior notice to
the applicant or registrant, as well as the employer or prospective employer if
the applicant or registrant is an agent or investment adviser representative, and
opportunity for hearing.

(10)(a) If the director finds that any registrant or applicant for registration is
no longer in existence or has ceased to do business as a broker-dealer, issuer-
dealer, agent, investment adviser, or investment adviser representative, is
subject to an adjudication of mental incompetence or to the control of a
committee, conservator, or guardian, or cannot be located after reasonable
search, the director may by order cancel the registration or application.

(b) If an applicant for registration does not complete the registration applica-
tion and fails to respond to a notice or notices from the department to correct
the deficiency or deficiencies for a period of one hundred twenty days or more
after the date the department sends the initial notice to correct the deficiency,
the department may deem the registration application as abandoned and may
issue a notice of abandonment of the registration application to the applicant in
lieu of proceedings to deny the application.

(c) Withdrawal from registration as a broker-dealer, issuer-dealer, agent,
investment adviser, or investment adviser representative shall become effective
thirty days after receipt of an application to withdraw or within a shorter
period of time as the director may determine unless a revocation or suspension
proceeding is pending when the application is filed or a proceeding to revoke
or suspend or to impose conditions upon the withdrawal is instituted within
thirty days after the application is filed. If a revocation or suspension proceed-
ing is pending or instituted, withdrawal shall become effective at such time and
upon such conditions as the director shall order.

Source: Laws 1965, c. 549, § 3, p. 1768; Laws 1973, LB 167, § 2; Laws
1977, LB 263, § 2; Laws 1989, LB 60, § 2; Laws 1990, LB 956,
§ 7; Laws 1991, LB 305, § 3; Laws 1993, LB 216, § 3; Laws
1993, LB 121, § 97; Laws 1994, LB 884, § 12; Laws 1997, LB
335, § 2; Laws 1997, LB 752, § 60; Laws 2000, LB 932, § 19;
Laws 2001, LB 53, § 20; Laws 2003, LB 217, § 23; Laws 2017,
LB148, § 4.
Effective date August 24, 2017.
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8-1106 Registration by coordination.

(1) Any security for which a registration statement has been filed under the
Securities Act of 1933 in connection with the same offering may be registered
by coordination.

(2) A registration statement under this section shall contain the following
information and be accompanied by the following documents, in addition to
payment of the registration fee prescribed in section 8-1108 and, if required
under section 8-1112, a consent to service of process meeting the requirements
of that section:

(a) One copy of the prospectus filed under the Securities Act of 1933 together
with all amendments thereto;

(b) The amount of securities to be offered in this state;

(c) The states in which a registration statement or similar document in
connection with the offering has been or is expected to be filed;

(d) Any adverse order, judgment, or decree previously entered in connection
with the offering by any court or the Securities and Exchange Commission;

(e) If the director by rule and regulation or order requires, a copy of the
articles of incorporation and bylaws or their substantial equivalents currently in
effect, a copy of any agreements with or among underwriters, a copy of any
indenture or other instrument governing the issuance of the security to be
registered, and a specimen or copy of the security;

(f) If the director requests, any other information or copies of any other
documents filed under the Securities Act of 1933; and

(g) An undertaking to forward promptly all amendments to the federal
registration statement, other than an amendment which merely delays the
effective date.

(3) A registration statement under this section shall automatically become
effective at the moment the federal registration statement or qualification
becomes effective if all the following conditions are satisfied:

(a) No stop order is in effect and no proceeding is pending under the
Securities Act of 1933, as amended, or under section 8-1109;

(b) The registration statement has been on file with the director for at least
ten days; and

(c) A statement of the maximum and minimum proposed offering prices and
the maximum underwriting discounts and commissions has been filed and the
offering is made within those limitations. The registrant shall promptly notify
the director by facsimile transmission or electronic mail of the date and time
when the federal registration statement became effective and the content of the
price amendment, if any, and shall promptly file a posteffective amendment
containing the information and documents in the price amendment. Price
amendment means the final federal amendment which includes a statement of
the offering price, underwriting and selling discounts or commissions, amount
of proceeds, conversion rates, call prices, and other matters dependent upon
the offering price.

(4) Upon failure to receive the required notification and posteffective amend-
ment with respect to the price amendment, the director may enter a stop order,
without notice or hearing, retroactively denying effectiveness to the registration
statement or suspending its effectiveness until there has been compliance with
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this subsection, if he or she promptly notifies the registrant by telephone or
electronic mail and promptly confirms by letter sent postage prepaid when he
or she notifies by telephone or electronic mail of the issuance of the order. If
the registrant proves compliance with the requirements of this subsection as to
notice and posteffective amendment, the stop order shall be void as of the time
of its entry.

(5) The director may by rule and regulation or order waive either or both of
the conditions specified in subsections (2) and (3) of this section. If the federal
registration statement or qualification becomes effective before all these condi-
tions have been satisfied and they are not waived, the registration statement
shall automatically become effective as soon as all the conditions have been
satisfied.

Source: Laws 1965, c. 549, § 6, p. 1776; Laws 1967, c. 29, § 1, p. 142;
Laws 1977, LB 263, § 3; Laws 1988, LB 795, § 3; Laws 1993, LB
216, § 4; Laws 2015, LB252, § 1; Laws 2016, LB771, § 1; Laws
2017, LB148, § 5.
Effective date August 24, 2017.

8-1107 Registration by qualification.
(1) Any security may be registered by qualification.

(2) A registration statement under this section shall contain the following
information and be accompanied by the following documents, in addition to
payment of the registration fee prescribed in section 8-1108 and, if required
under section 8-1112, a consent to service of process meeting the requirements
of that section:

(a) With respect to the issuer and any significant subsidiary, its name,
address, and form of organization, the state or foreign jurisdiction and date of
its organization, the general character and location of its business, and a
description of its physical properties and equipment;

(b) With respect to every director and officer of the issuer, or person
occupying a similar status or performing similar functions, his or her name,
address, and principal occupation for the past five years, the amount of
securities of the issuer held by him or her as of a specified date within ninety
days of the filing of the registration statement, the remuneration paid to all
such persons in the aggregate during the past twelve months, and estimated to
be paid during the next twelve months, directly or indirectly, by the issuer
together with all predecessors, parents and subsidiaries;

(c) With respect to any person not named in subdivision (e) of this subsection,
owning of record, or beneficially if known, ten percent or more of the outstand-
ing shares of any class of equity security of the issuer, the information specified
in subdivision (b) of this subsection other than his or her occupation;

(d) With respect to every promoter, not named in subdivision (b) of this
subsection, if the issuer was organized within the past three years, the informa-
tion specified in subdivision (b) of this subsection, any amount paid to him or
her by the issuer within that period or intended to be paid to him or her, and
the consideration for any such payment;

(e) The capitalization and long-term debt, on both a current and a pro forma
basis, of the issuer and any significant subsidiary, including a description of
each security outstanding or being registered or otherwise offered, and a
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statement of the amount and kind of consideration whether in the form of cash,
physical assets, services, patents, goodwill, or anything else for which the issuer
or any subsidiary has issued any of its securities within the past two years or is
obligated to issue any of its securities;

() The kind and amount of securities to be offered, the amount to be offered
in this state, the proposed offering price and any variation therefrom at which
any portion of the offering is to be made to any persons except as underwriting
and selling discounts and commissions, the estimated aggregate underwriting
and selling discounts or commissions and finders’ fees including separately
cash, securities, or anything else of value to accrue to the underwriters in
connection with the offering, the estimated amounts of other selling expenses,
and legal, engineering, and accounting expenses to be incurred by the issuer in
connection with the offering, the name and address of every underwriter and
every recipient of a finders’ fee, a copy of any underwriting or selling-group
agreement pursuant to which the distribution is to be made, or the proposed
form of any such agreement whose terms have not yet been determined, and a
description of the plan of distribution of any securities which are to be offered
otherwise than through an underwriter;

(g) The estimated cash proceeds to be received by the issuer from the
offering, the purposes for which the proceeds are to be used by the issuer, the
amount to be used for each purpose, the order or priority in which the proceeds
will be used for the purposes stated, the amounts of any funds to be raised from
other sources to achieve the purposes stated, and the sources of any such funds,
and, if any part of the proceeds is to be used to acquire any property, including
goodwill, otherwise than in the ordinary course of business, the names and
addresses of the vendors and the purchase price;

(h) A description of any stock options or other security options outstanding,
or to be created in connection with the offering, together with the amount of
any such options held or to be held by every person required to be named in
subdivision (b), (¢), (d), (e) or (g) of this subsection and by any person who
holds or will hold ten percent or more in the aggregate of any such options;

(i) Any adverse order, judgment or decree previously entered in connection
with the offering by any court or the Securities and Exchange Commission, and
a description of any pending litigation or proceeding to which the issuer is a
party and which materially affects its business or assets including any such
litigation or proceeding known to be contemplated by governmental authorities;

(j) A specimen or copy of the security being registered, a copy of the issuer’s
articles of incorporation and bylaws, or their substantial equivalent as currently
in effect, and a copy of any indenture or other instrument covering the security
to be registered;

(k) A signed or conformed copy of an opinion of counsel, if available, as to
the legality of the security being registered;

(I) A balance sheet of the issuer as of a date within four months prior to the
filing of the registration statement, a profit and loss statement and analysis of
surplus for each of the three fiscal years preceding the date of the balance sheet
and for any period between the close of the last fiscal year and the date of the
balance sheet, or for the period of the issuer’s and any predecessor’s existence
if less than three years, and, if any part of the proceeds of the offering is to be
applied to the purchase of any business, the same financial statements which
would be required if that business were the registrant;
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(m) If a report or valuation, other than an official record that is public, is
used in connection with the registration statement, a signed or conformed copy
of a consent of any accountant, engineer, appraiser, or other person whose
profession gives authority for a statement made by the person, if the person is
named as having prepared or certified the report or valuation;

(n) The states in which a registration statement or similar document in
connection with the offering has been or is expected to be filed; and

(0) A copy of any prospectus or circular intended as of the effective date to be
used in connection with the offering.

(3) In the case of a nonissuer distribution, information may not be required
under this section unless it is known to the person filing the registration
statement or to the persons on whose behalf the distribution is to be made, or
can be furnished by them without unreasonable effort or expense.

(4) A registration statement under this section shall become effective when
the director so orders. The director shall require as a condition of registration
under this section that a prospectus containing substantially the information
specified in subdivisions (a) to (m) of subsection (2) of this section be sent or
given to each person to whom an offer is made before or concurrently with the
first written offer made to him or her otherwise than by means of a public
advertisement by or for the account of the issuer or any other person on whose
behalf the offering is being made, or by any underwriter or broker-dealer who
is offering part of an unsold allotment or subscription taken by him or her as a
participant in the distribution, the confirmation of any sale made by or for the
account of any such person, payment pursuant to any such sale, or delivery of
the security pursuant to any such sale, whichever first occurs, but the director
shall accept for use under any such requirement a current prospectus or
offering circular regarding the same securities filed under the Securities Act of
1933 or rules and regulations under such act.

Source: Laws 1965, c. 549, 8§ 7, p. 1778; Laws 2017, LB148, § 6.
Effective date August 24, 2017.

8-1108 Registration of securities; requirements; fees; effective date; reports;
director, powers.

(1) A registration statement may be filed by the issuer, by any other person on
whose behalf the offering is to be made, or by a registered broker-dealer. Any
document filed under the Securities Act of Nebraska within five years preced-
ing the filing of a registration statement may be incorporated by reference in
the registration statement to the extent that the document is currently accurate.
The director may by rule and regulation or order permit the omission of any
item of information or document from any registration statement.

(2) The director may require as a condition of registration by qualification (a)
that the proceeds from the sale of the registered security be impounded until
the issuer receives a specified amount, (b) that the applicant comply with the
Securities Act of 1933 if it appears to the director to be in the public interest or
that the registered security is or will be offered in such manner as to be subject
to such act, (c) such reasonable conditions, restrictions, or limitations upon the
offering as may be in the public interest, or (d) that any security issued within
the past three years, or to be issued, to a promoter for a consideration
substantially different from the public offering price or to any person for a
consideration other than cash, be delivered in escrow to him or her or to some
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other depository satisfactory to him or her under an escrow agreement that the
owners of such securities shall not be entitled to sell or transfer such securities
or to withdraw such securities from escrow until all other stockholders who
have paid for their stock in cash shall have been paid a dividend or dividends
aggregating not less than six percent of the initial offering price shown to the
satisfaction of the director to have been actually earned on the investment in
any common stock so held. The director shall not reject a depository solely
because of location in another state. In case of dissolution or insolvency during
the time such securities are held in escrow, the owners of such securities shall
not participate in the assets until after the owners of all other securities shall
have been paid in full.

(3) For the registration of securities by coordination or qualification, there
shall be paid to the director a registration fee of one-tenth of one percent of the
aggregate offering price of the securities which are to be offered in this state,
but the fee shall in no case be less than one hundred dollars. When a
registration statement is withdrawn before the effective date or a preeffective
stop order is entered under section 8-1109, the director shall retain one
hundred dollars of the fee. Any issuer who sells securities in this state in excess
of the aggregate amount of securities registered may, at the discretion of the
director and while such registration is still effective, apply to register the excess
securities sold to persons within this state by paying a registration fee of three-
tenths of one percent for the difference between the initial fee paid and the fee
required in this subsection. Registration of the excess securities, if granted,
shall be effective retroactively to the date of the existing registration.

(4) When securities are registered by coordination or qualification, they may
be offered and sold by a registered broker-dealer. Every registration shall
remain effective for one year or until sooner revoked by the director or sooner
terminated upon request of the registrant with the consent of the director. All
outstanding securities of the same class as a registered security shall be
considered to be registered for the purpose of any nonissuer transaction. A
registration statement which has become effective may not be withdrawn for
one year from its effective date if any securities of the same class are outstand-
ing.

(5) The director may require the person who filed the registration statement
to file reports, not more often than quarterly, to keep reasonably current the
information contained in the registration statement and to disclose the progress
of the offering with respect to registered securities which are being offered and
sold directly by or for the account of the issuer.

(6) A registration of securities shall be effective for a period of one year or
such shorter period as the director may determine.

Source: Laws 1965, c. 549, § 8, p. 1781; Laws 1988, LB 1157, § 1; Laws
1991, LB 305, § 4; Laws 1997, LB 335, § 4; Laws 2013, LB214,
§ 3; Laws 2017, LB148, § 7.
Effective date August 24, 2017.

8-1108.01 Securities; sale without registration; cease and desist order; fine;
lien; hearing.

(1) Whenever it appears to the director that the sale of any security is subject
to registration under the Securities Act of Nebraska and is being offered or has
been offered for sale without such registration, he or she may order the issuer
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or offerer of such security to cease and desist from the further offer or sale of
such security unless and until it has been registered under the act.

(2) Whenever it appears to the director that any person is acting as a broker-
dealer, issuer-dealer, agent, investment adviser, or investment adviser represen-
tative without registration as such or acting as a federal covered adviser
without making a notice filing under the act, he or she may order such person
to cease and desist from such activity unless and until he or she has been
registered as such or has made the required notice filing under the act.

(3) Whenever it appears to the director that any person is violating section
8-1102, he or she may order the person to cease and desist from such activity.

(4) The director may, after giving reasonable notice and an opportunity for a
hearing under this section, impose a fine not to exceed twenty-five thousand
dollars per violation, in addition to costs of the investigation, upon a person
found to have engaged in any act or practice which would constitute a violation
of the act or any rule and regulation or order under the act, except that the
director shall not impose a fine upon any person in connection with a transac-
tion made pursuant to subdivision (23) of section 8-1111 for any statement of a
material fact made or for an omission of a material fact required to be stated or
necessary to make the statement made not misleading unless such statement or
omission was made with the intent to defraud or mislead. The fine and costs
shall be in addition to all other penalties imposed by the laws of this state. The
director shall collect the fines and costs and remit them to the State Treasurer.
The State Treasurer shall credit the costs to the Securities Act Cash Fund and
distribute the fines in accordance with Article VII, section 5, of the Constitution
of Nebraska. Imposition of any fine and payment of costs under this subsection
may be appealed pursuant to section 8-1119. If a person fails to pay the fine or
costs of the investigation referred to in this subsection, a lien in the amount of
the fine and costs shall be imposed upon all of the assets and property of such
person in this state and may be recovered by an action by the director and
remitted to the State Treasurer. The State Treasurer shall credit the costs to the
Securities Act Cash Fund and distribute the fines in accordance with Article
VII, section 5, of the Constitution of Nebraska. Failure of the person to pay a
fine and costs shall also constitute a forfeiture of his or her right to do business
in this state under the Securities Act of Nebraska.

(5) After such an order has been made under subsection (1), (2), (3), or (4) of
this section, if a request for a hearing is filed in writing within fifteen business
days of the issuance of the order by the person to whom such order was
directed, a hearing shall be held by the director within thirty business days after
receipt of the request, unless both parties consent to a later date or the director
or a hearing officer sets a later date for good cause. If no hearing is requested
within fifteen business days of the issuance of the order and none is ordered by
the director, the order shall automatically become a final order and shall
remain in effect until it is modified or vacated by the director. If a hearing is
requested or ordered, the director, after notice of and opportunity for hearing,
shall enter his or her written findings of fact and conclusions of law and may
affirm, modify, or vacate the order.

Source: Laws 1974, LB 721, § 5; Laws 1987, LB 650, § 1; Laws 1990, LB
956, § 8; Laws 1993, LB 216, § 5; Laws 1997, LB 335, § 5; Laws
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2001, LB 53, § 21; Laws 2013, LB205, § 1; Laws 2017, LB148,
§ 8.
Effective date August 24, 2017.

8-1109 Registration of securities; denial, suspension, or revocation; grounds.

The director may issue a stop order denying effectiveness to, or suspending or
revoking the effectiveness of, a registration statement to register securities by
coordination if he or she finds that the order is in the public interest and that:

(1) Any such registration statement registering securities, as of its effective
date or as of any earlier date in the case of an order denying effectiveness, is
incomplete in any material respect or contains any statement which was, in the
light of the circumstances under which it was made, false or misleading with
respect to any material fact;

(2) Any provision of the Securities Act of Nebraska or any rule and regulation
or order, or condition under the act has been violated, in connection with the
offering by the person filing the registration statement, the issuer, any partner,
limited liability company member, officer, or director of the issuer, any person
occupying a similar status or performing similar functions, or any person
directly or indirectly controlling or controlled by the issuer, but only if the
person filing the registration statement is directly or indirectly controlled by or
acting for the issuer or any underwriter;

(3) The security registered or sought to be registered is the subject of a
permanent or temporary injunction of any court of competent jurisdiction
entered under any other federal or state act applicable to the offering. The
director may not institute a proceeding against an effective registration state-
ment under this subdivision more than one year from the date of the injunction
relied on, and he or she may not enter an order under this subdivision on the
basis of an injunction entered under any other state act unless the injunction
was based on facts which would currently constitute a ground for a stop order
under this section;

(4) When a security is sought to be registered by coordination, there has been
a failure to comply with the undertaking required by subdivision (2)(g) of
section 8-1106;

(5) The applicant or registrant has failed to pay the proper registration fee.
The director may enter only a denial order under this subdivision and shall
vacate any such order when the deficiency has been corrected. The director
may not enter an order against an effective registration statement on the basis
of a fact or transaction known to him or her when the registration statement
became effective;

(6) The authority of the applicant or registrant to do business has been denied
or revoked by any other governmental agency;

(7) The issuer’s or registrant’s literature, circulars, or advertising is mislead-
ing, incorrect, incomplete, or calculated to deceive the purchaser or investor;

(8) All or substantially all the enterprise or business of the issuer, promoter,
or guarantor has been found to be unlawful by a final order of a court or
administrative agency of competent jurisdiction; or
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(9) There is a refusal to furnish information required by the director within a
reasonable time to be fixed by the director.

Source: Laws 1965, c. 549, § 9, p. 1783; Laws 1967, c. 29, § 2, p. 144;
Laws 1973, LB 167, § 4; Laws 1977, LB 263, § 4; Laws 1987, LB
27, § 1; Laws 1993, LB 121, § 98; Laws 1994, LB 884, § 13;
Laws 2013, LB214, § 5; Laws 2017, LB148, § 9.
Effective date August 24, 2017.

8-1109.01 Registration of securities; denial, suspension, or revocation; addi-
tional grounds.

The director may issue an order denying effectiveness to, or suspend or
revoke the effectiveness of, a registration statement to register securities by
qualification if he or she finds that the conditions in subdivision (1) of section
8-1109, or if he or she finds that any of the following conditions exist:

(1) Such order is in the public interest;

(2) The issuer’s plan of business, or the plan of financing is either unfair,
unjust, inequitable, dishonest, oppressive, or fraudulent or would tend to work
a fraud upon the purchaser;

(3) The issuer’s or registrant’s literature, circulars, or advertising is mislead-
ing, incorrect, incomplete, or calculated to deceive the purchaser or investor;

(4) The securities offered or to be offered, or issued or to be issued, in
payment for property, patents, formulas, goodwill, promotion, or intangible
assets, are in excess of the reasonable value thereof, or the offering has been, or
would be, made with unreasonable amounts of options;

(5) The offering has been or would be made with unreasonable amounts of
underwriters’ or sellers’ discounts, commissions, or other compensation, or
promoters’ profits or participation, or unreasonable amounts or kinds of
options. However, in an application to register the securities for a holding
company which is organized for one of its purposes to acquire or start an
insurance company, the total commissions, organization and promotion ex-
penses shall not exceed ten percent of the money paid upon stock subscriptions;

(6) The authority of the applicant or registrant to do business has been denied
or revoked by any other governmental agency;

(7) The enterprise or business of the issuer, promoter, or guarantor is
unlawful;

(8) There is a refusal to furnish information required by the director within a
reasonable time to be fixed by the director;

(9) There has been a violation of the Securities Act of Nebraska, any rule and
regulation under the act, or an order of the director of which such issuer or
registrant has notice;

(10) There has been a failure to keep and maintain sufficient records to
permit an audit satisfactorily disclosing to the director the true situation or
condition of such issuer;

(11) The applicant or registrant has failed to pay the proper registration,
filing, or investigation fee;

(12) Any registration statement registering securities by qualification, as of its
effective date or as of any earlier date in the case of an order denying
effectiveness, is incomplete in any material respect or contains any statement
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which was, in the light of the circumstances under which it was made, false or
misleading with respect to any material fact; or

(13) The security registered or sought to be registered is the subject of a
permanent or temporary injunction of any court of competent jurisdiction
entered under any federal or state act applicable to the offering.

Source: Laws 1967, c. 29, § 3, p. 145; Laws 2002, LB 857, § 1; Laws
2017, LB148, § 10.
Effective date August 24, 2017.

8-1109.02 Registration of securities; order of denial, suspension, or revoca-
tion; notice; request for hearing; modification of order.

Upon the entry of an order denying effectiveness to or suspending or
revoking the effectiveness of a registration statement to register securities under
any part of section 8-1109 or 8-1109.01, the director shall promptly notify the
issuer of the securities and the applicant or registrant that the order has been
entered and of the reasons therefor and that any person to whom the order is
directed may request a hearing within fifteen business days after the issuance of
the order. Upon receipt of a written request the matter will be set down for
hearing to commence within thirty business days after the receipt unless the
parties consent to a later date or the director or a hearing officer sets a later
date for good cause. If no hearing is requested within fifteen business days of
the issuance of the order and none is ordered by the director, the order shall
automatically become a final order and shall remain in effect until it is
modified or vacated by the director. If a hearing is requested or ordered, the
director, after notice of and opportunity for hearing to the issuer and to the
applicant or registrant, shall enter his or her written findings of fact and
conclusions of law and may affirm, modify, or vacate the order. The director
may modify or vacate a stop order if he or she finds that the conditions which
prompted its entry have changed or that it is otherwise in the public interest to
do so.

Source: Laws 1967, c. 29, § 4, p. 146; Laws 1990, LB 956, § 9; Laws
2001, LB 53, § 22; Laws 2017, LB148, § 11.
Effective date August 24, 2017.

8-1110 Securities exempt from registration.
Sections 8-1104 to 8-1109 shall not apply to any of the following securities:

(1) Any security, including a revenue obligation, issued or guaranteed by the
State of Nebraska, any political subdivision, or any agency or corporate or
other instrumentality thereof or any certificate of deposit for any of the
foregoing;

(2) Any security issued or guaranteed by Canada, any Canadian province, any
political subdivision of any such province, any agency or corporate or other
instrumentality of one or more of the foregoing, or any other foreign govern-
ment with which the United States currently maintains diplomatic relations, if
the security is recognized as a valid obligation by the issuer or guarantor;

(3) Any security issued or guaranteed by any federal credit union or any
credit union or similar association organized and supervised under the laws of
this state;
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(4) Any security issued or guaranteed by any railroad, other common carrier,
public utility, or holding company which is (a) regulated in respect of its rates
and charges by a governmental authority of the United States or any state or
municipality or (b) regulated in respect of the issuance or guarantee of the
security by a governmental authority of the United States, any state, Canada, or
any Canadian province;

(5)(a) Any federal covered security specified in section 18(b)(1) of the Securi-
ties Act of 1933 or by rule adopted under that provision;

(b) Any security listed or approved for listing on another securities market
specified by rule and regulation or order under the Securities Act of Nebraska;

(c) Any put or a call option contract, a warrant, or a subscription right on or
with respect to securities described in subdivisions (a) or (b) of this subdivision;

(d) Any option or similar derivative security on a security or an index of
securities or foreign currencies issued by a clearing agency registered under the
Securities Exchange Act of 1934 and listed or designated for trading on a
national securities exchange, a facility of a national securities exchange, or a
facility of a national securities association registered under the Securities
Exchange Act of 1934;

(e) Any offer or sale of the underlying security in connection with the offer,
sale, or exercise of an option or other security that was exempt when the option
or other security was written or issued; or

(f) Any option or a derivative security designated by the Securities and
Exchange Commission under section 9(b) of the Securities Exchange Act of
1934;

(6) Any security which meets all of the following conditions:

(a) The issuer is organized under the laws of the United States or a state or
has appointed a duly authorized agent in the United States for service of
process and has set forth the name and address of such agent in its prospectus;

(b) A class of the issuer’s securities is required to be and is registered under
section 12 of the Securities Exchange Act of 1934 and has been so registered
for the three years immediately preceding the offering date;

(c) Neither the issuer nor a significant subsidiary has had a material default
during the last seven years, or during the issuer’s existence if such existence is
less than seven years, in the payment of (i) principal, interest, dividends, or
sinking-fund installments on preferred stock or indebtedness for borrowed
money or (ii) rentals under leases with terms of three or more years;

(d) The issuer has had consolidated net income, without taking into account
extraordinary items and the cumulative effect of accounting changes, of at least
one million dollars in four of its last five fiscal years, including its last fiscal
year, and if the offering is of interest-bearing securities the issuer has had for its
last fiscal year net income before deduction for income taxes and depreciation
of at least one and one-half times the issuer’s annual interest expense, taking
into account the proposed offering and the intended use of the proceeds.
However, if the issuer of the securities is a finance company which has liquid
assets of at least one hundred five percent of its liabilities, other than deferred
income taxes, deferred investment tax credit, capital stock, and surplus, at the
end of its last five fiscal years, the net income requirement before deduction for
interest expense shall be one and one-fourth times its annual interest expense.
For purposes of this subdivision: (i) Last fiscal year means the most recent year
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for which audited financial statements are available, if such statements cover a
fiscal period ending not more than fifteen months from the commencement of
the offering; (ii) finance company means a company engaged primarily in the
business of wholesale, retail, installment, mortgage, commercial, industrial, or
consumer financing, banking, or factoring; and (iii) liquid assets means (A)
cash, (B) receivables payable on demand or not more than twelve months
following the close of the company’s last fiscal year less applicable reserves and
unearned income, and (C) readily marketable securities less applicable reserves
and unearned income;

(e) If the offering is of stock or shares other than preferred stock or shares,
such securities have voting rights which include (i) the right to have at least as
many votes per share and (ii) the right to vote on at least as many general
corporate decisions as each of the issuer’s outstanding classes of stock or
shares, except as otherwise required by law; and

(f) If the offering is of stock or shares other than preferred stock or shares,
such securities are owned beneficially or of record on any date within six
months prior to the commencement of the offering by at least one thousand two
hundred persons, and on such date there are at least seven hundred fifty
thousand such shares outstanding with an aggregate market value of at least
three million seven hundred fifty thousand dollars based on the average bid
price for such day. When determining the number of persons who are benefi-
cial owners of the stock or shares of an issuer, for purposes of this subdivision,
the issuer or broker-dealer may rely in good faith upon written information
furnished by the record owners;

(7) Any security issued or guaranteed as to both principal and interest by an
international bank of which the United States is a member; or

(8) Any security issued by any person organized and operated not for private
profit but exclusively for religious, educational, benevolent, charitable, frater-
nal, social, athletic, or reformatory purposes, as a chamber of commerce, or as
a trade or professional association.

Source: Laws 1965, c. 549, § 10, p. 1785; Laws 1973, LB 167, § 5; Laws
1980, LB 912, § 1; Laws 1989, LB 391, § 1; Laws 1992, LB 758,
§ 1; Laws 1993, LB 216, § 6; Laws 1994, LB 942, § 1; Laws
1996, LB 1053, § 8; Laws 1997, LB 335, § 6; Laws 2001, LB 53,
§ 23; Laws 2003, LB 131, § 9; Laws 2009, LB113, § 1; Laws
2011, LB76, § 2; Laws 2017, LB148, § 12.
Effective date August 24, 2017.

8-1111 Transactions exempt from registration.

Except as provided in this section, sections 8-1103 to 8-1109 shall not apply
to any of the following transactions:

(1) Any isolated transaction, whether effected through a broker-dealer or not;

(2)(a) Any nonissuer transaction by a registered agent of a registered broker-
dealer, and any resale transaction by a sponsor of a unit investment trust
registered under the Investment Company Act of 1940, in a security of a class
that has been outstanding in the hands of the public for at least ninety days if,
at the time of the transaction:

(i) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
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blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons;

(ii) The security is sold at a price reasonably related to the current market
price of the security;

(iii) The security does not constitute the whole or part of an unsold allotment
to, or a subscription or participation by, the broker-dealer as an underwriter of
the security;

(iv) A nationally recognized securities manual designated by rule and regula-
tion or order of the director or a document filed with the Securities and
Exchange Commission which is publicly available through the Electronic Data
Gathering, Analysis, and Retrieval System (EDGAR) contains:

(A) A description of the business and operations of the issuer;

(B) The names of the issuer’s officers and the names of the issuer’s directors,
if any, or, in the case of a non-United-States issuer, the corporate equivalents of
such persons in the issuer’s country of domicile;

(C) An audited balance sheet of the issuer as of a date within eighteen months
or, in the case of a reorganization or merger when parties to the reorganization
or merger had such audited balance sheet, a pro forma balance sheet; and

(D) An audited income statement for each of the issuer’s immediately preced-
ing two fiscal years, or for the period of existence of the issuer if in existence
for less than two years, or, in the case of a reorganization or merger when the
parties to the reorganization or merger had such audited income statement, a
pro forma income statement; and

(v) The issuer of the security has a class of equity securities listed on a
national securities exchange registered under the Securities Exchange Act of
1934 unless:

(A) The issuer of the security is a unit investment trust registered under the
Investment Company Act of 1940;

(B) The issuer of the security has been engaged in continuous business,
including predecessors, for at least three years; or

(C) The issuer of the security has total assets of at least two million dollars
based on an audited balance sheet as of a date within eighteen months or, in
the case of a reorganization or merger when parties to the reorganization or
merger had such audited balance sheet, a pro forma balance sheet; or

(b) Any nonissuer transaction in a security by a registered agent of a
registered broker-dealer if:

(i) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons; and

(ii) The security is senior in rank to the common stock of the issuer both as to
payment of dividends or interest and upon dissolution or liquidation of the
issuer and such security has been outstanding at least three years and the issuer
or any predecessor has not defaulted within the current fiscal year or the three
immediately preceding fiscal years in the payment of any dividend, interest,
principal, or sinking fund installment on the security when due and payable.
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The director may by order deny or revoke the exemption specified in
subdivision (a) or (b) of subdivision (2) of this section with respect to a specific
security. Upon the entry of such an order, the director shall promptly notify all
registered broker-dealers that such order has been entered and the reasons for
such order and that within fifteen business days after receipt of a written
request the matter will be set for hearing. If no hearing is requested within
fifteen business days of the issuance of the order and none is ordered by the
director, the order shall automatically become a final order and shall remain in
effect until modified or vacated by the director. If a hearing is requested or
ordered, the director shall, after notice of and opportunity for hearing to all
interested persons, enter his or her written findings of fact and conclusions of
law and may affirm, modify, or vacate the order. No such order shall operate
retroactively. No person may be considered to have violated the Securities Act
of Nebraska by reason of any offer or sale effected after the entry of any such
order if he or she sustains the burden of proof that he or she did not know, and
in the exercise of reasonable care could not have known, of the order;

(3) Any nonissuer transaction effected by or through a registered agent of a
registered broker-dealer pursuant to an unsolicited order or offer to buy, but
the director may by rule and regulation or order require that the customer
acknowledge upon a specified form that the sale was unsolicited and that a
signed copy of each such form be preserved by the broker-dealer for a specified
period;

(4) Any transaction between the issuer or other person on whose behalf the
offering is made and an underwriter or among underwriters;

(5) Any transaction in a bond or other evidence of indebtedness secured by a
real or chattel mortgage or deed of trust or by an agreement for the sale of real
estate or chattels if the entire mortgage, deed of trust, or agreement, together
with all the bonds or other evidences of indebtedness secured thereby, are
offered and sold as a unit. Such exemption shall not apply to any transaction in
a bond or other evidence of indebtedness secured by a real estate mortgage or
deed of trust or by an agreement for the sale of real estate if the real estate
securing the evidences of indebtedness are parcels of real estate the sale of
which requires the subdivision in which the parcels are located to be registered
under the federal Interstate Land Sales Full Disclosure Act, 15 U.S.C. 1701 et
seq., as such act existed on January 1, 2017;

(6) Any transaction by an executor, personal representative, administrator,
sheriff, marshal, receiver, guardian, or conservator;

(7) Any transaction executed by a bona fide pledgee without any purpose of
evading the Securities Act of Nebraska;

(8)(a) Any offer or sale to any of the following, whether the purchaser is
acting for itself or in some fiduciary capacity:

(i) A bank, savings institution, credit union, trust company, or other financial
institution;

(ii) An insurance company;

(iii) An investment company as defined in the Investment Company Act of
1940;

(iv) A pension or profit-sharing trust;
(v) A broker-dealer;
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(vi) A corporation with total assets in excess of five million dollars, not
formed for the specific purpose of acquiring the securities offered,;

(vii) A Massachusetts or similar business trust with total assets in excess of
five million dollars, not formed for the specific purpose of acquiring the
securities offered;

(viii) A partnership with total assets in excess of five million dollars, not
formed for the specific purpose of acquiring the securities offered;

(ix) A trust with total assets in excess of five million dollars, not formed for
the specific purpose of acquiring the securities, whose purchase is directed by a
person who has such knowledge and experience in financial and business
matters that he or she is capable of evaluating the merits and risks of the
prospective investment;

(x) Any entity in which all of the equity owners are individuals who are
individual accredited investors as defined in subdivision (b) of this subdivision;

(xi) An institutional buyer as may be defined by the director by rule and
regulation or order; or

(xii) An individual accredited investor.

(b) For purposes of subdivision (8)(a) of this section, individual accredited
investor means (i) any director, executive officer, or general partner of the
issuer of the securities being offered or sold, or any director, executive officer,
or general partner of a general partner of that issuer, (ii) any manager of a
limited liability company that is the issuer of the securities being offered or
sold, (iii) any natural person whose individual net worth, or joint net worth
with that person’s spouse, at the time of his or her purchase, exceeds one
million dollars, excluding the value of the primary residence of such person, or
(iv) any natural person who had an individual income in excess of two hundred
thousand dollars in each of the two most recent years or joint income with that
person’s spouse in excess of three hundred thousand dollars in each of those
years and has a reasonable expectation of reaching the same income level in
the current year;

(9)(a) Any transaction pursuant to an offering in which sales are made to not
more than fifteen persons, other than those designated in subdivisions (8), (11),
and (17) of this section, in this state during any period of twelve consecutive
months if (i) the seller reasonably believes that all the buyers are purchasing for
investment, (ii) no commission or other remuneration is paid or given directly
or indirectly for soliciting any prospective buyer except to a registered agent of
a registered broker-dealer, (iii) a notice generally describing the terms of the
transaction and containing a representation that the conditions of this exemp-
tion are met is filed by the seller with the director within thirty days after the
first sale for which this exemption is claimed, except that failure to give such
notice may be cured by an order issued by the director in his or her discretion,
and (iv) no general or public advertisements or solicitations are made.

(b) If a seller (i) makes sales pursuant to this subdivision for five consecutive
twelve-month periods or (ii) makes sales of at least one million dollars from an
offering or offerings pursuant to this subdivision, the seller shall, within ninety
days after the earlier of either such occurrence, file with the director audited
financial statements and a sales report which lists the names and addresses of
all purchasers and holders of the seller’s securities and the amount of securities
held by such persons. Subsequent thereto, such seller shall file audited financial
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statements and sales reports with the director each time an additional one
million dollars in securities is sold pursuant to this subdivision or after the
elapse of each additional sixty-month period during which sales are made
pursuant to this subdivision;

(10) Any offer or sale of a preorganization certificate or subscription if (a) no
commission or other remuneration is paid or given directly or indirectly for
soliciting any prospective subscriber, (b) the number of subscribers does not
exceed ten, and (c) no payment is made by any subscriber;

(11) Any transaction pursuant to an offer to existing security holders of the
issuer, including persons who at the time of the transaction are holders of
convertible securities, nontransferable warrants, or transferable warrants exer-
cisable within not more than ninety days of their issuance, if (a) no commission
or other remuneration, other than a standby commission, is paid or given
directly or indirectly for soliciting any security holder in this state or (b) the
issuer first files a notice specifying the terms of the offer and the director does
not by order disallow the exemption within the next five full business days;

(12) Any offer, but not a sale, of a security for which registration statements
have been filed under both the Securities Act of Nebraska and the Securities
Act of 1933 if no stop order or refusal order is in effect and no public
proceeding or examination looking toward such an order is pending under
either the Securities Act of Nebraska or the Securities Act of 1933;

(13) The issuance of any stock dividend, whether the corporation distributing
the dividend is the issuer of the stock or not, if nothing of value is given by the
stockholders for the distribution other than the surrender of a right to a cash
dividend when the stockholder can elect to take a dividend in cash or stock;

(14) Any transaction incident to a right of conversion or a statutory or
judicially approved reclassification, recapitalization, reorganization, quasi-reor-
ganization, stock split, reverse stock split, merger, consolidation, or sale of
assets;

(15) Any transaction involving the issuance for cash of any evidence of
ownership interest or indebtedness by a cooperative formed as a corporation
under section 21-1301 or 21-1401 or a limited cooperative association formed
under the Nebraska Limited Cooperative Association Act if the issuer has first
filed a notice of intention to issue with the director and the director has not by
order, mailed to the issuer by certified or registered mail within ten business
days after receipt thereof, disallowed the exemption;

(16) Any transaction in this state not involving a public offering when (a)
there is no general or public advertising or solicitation, (b) no commission or
remuneration is paid directly or indirectly for soliciting any prospective buyer,
except to a registered agent of a registered broker-dealer or registered issuer-
dealer, (c) a notice generally describing the terms of the transaction and
containing a representation that the conditions of this exemption are met is
filed by the seller with the director within thirty days after the first sale for
which this exemption is claimed, except that failure to give such notice may be
cured by an order issued by the director in his or her discretion, (d) a filing fee
of two hundred dollars is paid at the time of filing the notice, and (e) any such
transaction is effected in accordance with rules and regulations of the director
relating to this section when the director finds in adopting and promulgating
such rules and regulations that the applicability of sections 8-1104 to 8-1107 is
not necessary or appropriate in the public interest or for the protection of
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investors. For purposes of this subdivision, not involving a public offering
means any offering in which the seller has reason to believe that the securities
purchased are taken for investment and in which each offeree, by reason of his
or her knowledge about the affairs of the issuer or otherwise, does not require
the protections afforded by registration under sections 8-1104 to 8-1107 in
order to make a reasonably informed judgment with respect to such invest-
ment;

(17) Any security issued in connection with an employees’ stock purchase,
savings, option, profit-sharing, pension, or similar employees’ benefit plan,
including any securities, plan interests, and guarantees issued under a compen-
satory benefit plan or compensation contract, contained in a record, established
by the issuer, its parents, its majority-owned subsidiaries, or the majority-
owned subsidiaries of the issuer’s parent for the participation of their employ-
ees, if no commission or other remuneration is paid or given directly or
indirectly for soliciting any prospective buyer except to a registered agent of a
registered broker-dealer. This subdivision shall apply to offers and sales to the
following individuals:

(a) Directors; general partners; trustees, if the issuer is a business trust;
officers; consultants; and advisors;

(b) Family members who acquire such securities from those persons through
gifts or domestic relations orders;

(c) Former employees, directors, general partners, trustees, officers, consul-
tants, and advisors if those individuals were employed by or providing services
to the issuer when the securities were offered; and

(d) Insurance agents who are exclusive insurance agents of the issuer, or the
issuer’s subsidiaries or parents, or who derive more than fifty percent of their
annual income from those organizations;

(18) Any interest in a common trust fund or similar fund maintained by a
bank or trust company organized and supervised under the laws of any state or
a bank organized under the laws of the United States for the collective
investment and reinvestment of funds contributed to such common trust fund
or similar fund by the bank or trust company in its capacity as trustee, personal
representative, administrator, or guardian and any interest in a collective
investment fund or similar fund maintained by the bank or trust company for
the collective investment of funds contributed to such collective investment
fund or similar fund by the bank or trust company in its capacity as trustee or
agent which interest is issued in connection with an employee’s savings,
pension, profit-sharing, or similar benefit plan or a self-employed person'’s
retirement plan, if a notice generally describing the terms of the collective
investment fund or similar fund is filed by the bank or trust company with the
director within thirty days after the establishment of the fund. Failure to give
the notice may be cured by an order issued by the director in his or her
discretion;

(19) Any transaction in which a United States Series EE Savings Bond is
given or delivered with or as a bonus on account of any purchase of any item or
thing;

(20) Any transaction in this state not involving a public offering by a
Nebraska issuer selling solely to Nebraska residents, when (a) any such transac-
tion is effected in accordance with rules and regulations of the director relating
to this section when the director finds in adopting and promulgating such rules
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and regulations that the applicability of sections 8-1104 to 8-1107 is not
necessary or appropriate in the public interest or for the protection of investors,
(b) no commission or remuneration is paid directly or indirectly for soliciting
any prospective buyer, except to a registered agent of a registered broker-dealer
or registered issuer-dealer, (c) a notice generally describing the terms of the
transaction and containing a representation that the conditions of this exemp-
tion are met is filed by the seller with the director no later than twenty days
prior to any sales for which this exemption is claimed, except that failure to
give such notice may be cured by an order issued by the director in his or her
discretion, (d) a filing fee of two hundred dollars is paid at the time of filing the
notice, and (e) there is no general or public advertising or solicitation;

(21) Any transaction by a person who is an organization described in section
501(c)(3) of the Internal Revenue Code as defined in section 49-801.01 involv-
ing an offering of interests in a fund described in section 3(c)(10)(B) of the
Investment Company Act of 1940 solely to persons who are organizations
described in section 501(c)(3) of the Internal Revenue Code as defined in
section 49-801.01 when (a) there is no general or public advertising or solicita-
tion, (b) a notice generally describing the terms of the transaction and contain-
ing a representation that the conditions of this exemption are met is filed by the
seller with the director within thirty days after the first sale for which this
exemption is claimed, except that failure to give such notice may be cured by
an order issued by the director in his or her discretion, and (c) any such
transaction is effected by a trustee, director, officer, employee, or volunteer of
the seller who is either a volunteer or is engaged in the overall fundraising
activities of a charitable organization and receives no commission or other
special compensation based on the number or the value of interests sold in the

fund;

(22) Any offer or sale of any viatical settlement contract or any fractionalized
or pooled interest therein in a transaction that meets all of the following
criteria:

(a) Sales of such securities are made only to the following purchasers:

(i) A natural person who, either individually or jointly with the person’s
spouse, (A) has a minimum net worth of two hundred fifty thousand dollars and
had taxable income in excess of one hundred twenty-five thousand dollars in
each of the two most recent years and has a reasonable expectation of reaching
the same income level in the current year or (B) has a minimum net worth of
five hundred thousand dollars. Net worth shall be determined exclusive of
home, home furnishings, and automobiles;

(ii) A corporation, partnership, or other organization specifically formed for
the purpose of acquiring securities offered by the issuer in reliance upon this
exemption if each equity owner of the corporation, partnership, or other
organization is a person described in subdivision (22)(a)(i) of this section;

(iii) A pension or profit-sharing trust of the issuer, a self-employed individual
retirement plan, or an individual retirement account, if the investment deci-
sions made on behalf of the trust, plan, or account are made solely by persons
described in subdivision (22)(a)(i) of this section; or

(iv) An organization described in section 501(c)(3) of the Internal Revenue
Code as defined in section 49-801.01, or a corporation, Massachusetts or
similar business trust, or partnership with total assets in excess of five million
dollars according to its most recent audited financial statements;
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(b) The amount of the investment of any purchaser, except a purchaser
described in subdivision (a)(ii) of this subdivision, does not exceed five percent
of the net worth, as determined by this subdivision, of that purchaser;

(c) Each purchaser represents that the purchaser is purchasing for the
purchaser’s own account or trust account, if the purchaser is a trustee, and not
with a view to or for sale in connection with a distribution of the security;

(d)(i) Each purchaser receives, on or before the date the purchaser remits
consideration pursuant to the purchase agreement, the following information in
writing:

(A) The name, principal business and mailing addresses, and telephone
number of the issuer;

(B) The suitability standards for prospective purchasers as set forth in
subdivision (a) of this subdivision;

(C) A description of the issuer’s type of business organization and the state in
which the issuer is organized or incorporated;

(D) A brief description of the business of the issuer;

(E) If the issuer retains ownership or becomes the beneficiary of the insur-
ance policy, an audit report from an independent certified public accountant
together with a balance sheet and related statements of income, retained
earnings, and cash flows that reflect the issuer’s financial position, the results
of the issuer’s operations, and the issuer’s cash flows as of a date within fifteen
months before the date of the initial issuance of the securities described in this
subdivision. The financial statements shall be prepared in conformity with
generally accepted accounting principles. If the date of the audit report is more
than one hundred twenty days before the date of the initial issuance of the
securities described in this subdivision, the issuer shall provide unaudited
interim financial statements;

(F) The names of all directors, officers, partners, members, or trustees of the
issuer;

(G) A description of any order, judgment, or decree that is final as to the
issuing entity of any state, federal, or foreign governmental agency or adminis-
trator, or of any state, federal, or foreign court of competent jurisdiction (I)
revoking, suspending, denying, or censuring for cause any license, permit, or
other authority of the issuer or of any director, officer, partner, member,
trustee, or person owning or controlling, directly or indirectly, ten percent or
more of the outstanding interest or equity securities of the issuer, to engage in
the securities, commodities, franchise, insurance, real estate, or lending busi-
ness or in the offer or sale of securities, commodities, franchises, insurance,
real estate, or loans, (II) permanently restraining, enjoining, barring, suspend-
ing, or censuring any such person from engaging in or continuing any conduct,
practice, or employment in connection with the offer or sale of securities,
commodities, franchises, insurance, real estate, or loans, (III) convicting any
such person of, or pleading nolo contendere by any such person to, any felony
or misdemeanor involving a security, commodity, franchise, insurance, real
estate, or loan, or any aspect of the securities, commodities, franchise, insur-
ance, real estate, or lending business, or involving dishonesty, fraud, deceit,
embezzlement, fraudulent conversion, or misappropriation of property, or (IV)
holding any such person liable in a civil action involving breach of a fiduciary
duty, fraud, deceit, embezzlement, fraudulent conversion, or misappropriation
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of property. This subdivision does not apply to any order, judgment, or decree
that has been vacated or overturned or is more than ten years old;

(H) Notice of the purchaser’s right to rescind or cancel the investment and
receive a refund;

(I) A statement to the effect that any projected rate of return to the purchaser
from the purchase of a viatical settlement contract or any fractionalized or
pooled interest therein is based on an estimated life expectancy for the person
insured under the life insurance policy; that the return on the purchase may
vary substantially from the expected rate of return based upon the actual life
expectancy of the insured that may be less than, may be equal to, or may
greatly exceed the estimated life expectancy; and that the rate of return would
be higher if the actual life expectancy were less than, and lower if the actual life
expectancy were greater than, the estimated life expectancy of the insured at
the time the viatical settlement contract was closed;

(J) A statement that the purchaser should consult with his or her tax advisor
regarding the tax consequences of the purchase of the viatical settlement
contract or any fractionalized or pooled interest therein; and

(K) Any other information as may be prescribed by rule and regulation or
order of the director; and

(ii) The purchaser receives in writing at least five business days prior to
closing the transaction:

(A) The name, address, and telephone number of the issuing insurance
company and the name, address, and telephone number of the state or foreign
country regulator of the insurance company;

(B) The total face value of the insurance policy and the percentage of the
insurance policy the purchaser will own;

(C) The insurance policy number, issue date, and type;

(D) If a group insurance policy, the name, address, and telephone number of
the group and, if applicable, the material terms and conditions of converting
the policy to an individual policy, including the amount of increased premiums;

(E) If a term insurance policy, the term and the name, address, and telephone
number of the person who will be responsible for renewing the policy if
necessary;

(F) That the insurance policy is beyond the state statute for contestability and
the reason therefor;

(G) The insurance policy premiums and terms of premium payments;

(H) The amount of the purchaser’s money that will be set aside to pay
premiums;

(I) The name, address, and telephone number of the person who will be the

insurance policyowner and the person who will be responsible for paying
premiums;

(J) The date on which the purchaser will be required to pay premiums and
the amount of the premium, if known; and

(K) Any other information as may be prescribed by rule and regulation or
order of the director;

(e) The purchaser may rescind or cancel the purchase for any reason by
giving written notice of rescission or cancellation to the issuer or the issuer’s
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agent within (i) fifteen calendar days after the date the purchaser remits the
required consideration or receives the disclosure required under subdivision
(d)() of this subdivision and (ii) five business days after the date the purchaser
receives the disclosure required by subdivision (d)(ii) of this subdivision. No
specific form is required for the rescission or cancellation. The notice is
effective when personally delivered, deposited in the United States mail, or
deposited with a commercial courier or delivery service. The issuer shall refund
all the purchaser’s money within seven calendar days after receiving the notice
of rescission or cancellation;

(f) A notice of the issuer’s intent to sell securities pursuant to this subdivision,
signed by a duly authorized officer of the issuer and notarized, together with a
filing fee of two hundred dollars, is filed with the department before any offers
or sales of securities are made under this subdivision. Such notice shall include:

(i) The issuer’s name, the issuer’s type of organization, the state in which the
issuer is organized, the date the issuer intends to begin selling securities within
or from this state, and the issuer’s principal business;

(ii) A consent to service of process; and

(iii) An audit report of an independent certified public accountant together
with a balance sheet and related statements of income, retained earnings and
cash flows that reflect the issuer’s financial position, the results of the issuer’s
operations, and the issuer’s cash flows as of a date within fifteen months before
the date of the notice prescribed in this subdivision. The financial statements
shall be prepared in conformity with generally accepted accounting principles
and shall be examined according to generally accepted auditing standards. If
the date of the audit report is more than one hundred twenty days before the
date of the notice prescribed in this subdivision, the issuer shall provide
unaudited interim financial statements;

(g) No commission or remuneration is paid directly or indirectly for soliciting
any prospective purchaser, except to a registered agent of a registered broker-
dealer or registered issuer-dealer; and

(h) At least ten days before use within this state, the issuer files with the
department all advertising and sales materials that will be published, exhibited,
broadcast, or otherwise used, directly or indirectly, in the offer or sale of a
viatical settlement contract in this state;

(23) Any transaction in this state not involving a public offering by a
Nebraska issuer selling solely to Nebraska residents when:

(a) The proceeds from all sales of securities by the issuer in any two-year
period do not exceed seven hundred fifty thousand dollars or such greater
amount as from time to time may be set in accordance with rules and
regulations adopted and promulgated by the director to adjust the amount to
reflect changes in the Consumer Price Index for All Urban Consumers as
prepared by the United States Department of Labor, Bureau of Labor Statistics,
and at least eighty percent of the proceeds are used in Nebraska;

(b) No commission or other remuneration is paid or given directly or
indirectly for soliciting any prospective buyer except to a registered agent of a
registered broker-dealer;

(c) The issuer, any partner or limited liability company member of the issuer,
any officer, director, or any person occupying a similar status of the issuer, any
person performing similar functions for the issuer, or any person holding a
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direct or indirect ownership interest in the issuer or in any way a beneficial
interest in such sale of securities of the issuer, has not been:

(i) Found by a final order of any state or federal administrative agency or a
court of competent jurisdiction to have violated any provision of the Securities
Act of Nebraska or a similar act of any other state or of the United States;

(ii) Convicted of any felony or misdemeanor in connection with the offer,
purchase, or sale of any security or any felony involving fraud or deceit,
including, but not limited to, forgery, embezzlement, obtaining money under
false pretenses, larceny, or conspiracy to defraud;

(iii) Found by any state or federal administrative agency or court of compe-
tent jurisdiction to have engaged in fraud or deceit, including, but not limited
to, making an untrue statement of a material fact or omitting to state a material
fact; or

(iv) Temporarily or preliminarily restrained or enjoined by a court of compe-
tent jurisdiction from engaging in or continuing any conduct or practice in
connection with the purchase or sale of any security or involving the making of
any false filing with any state or with the Securities and Exchange Commission;

(d)(i) At least fifteen business days prior to the offer or sale, the issuer files a
notice with the director, which notice shall include:

(A) The name, address, telephone number, and email address of the issuer;

(B) The name and address of each person holding direct or indirect owner-
ship or beneficial interest in the issuer;

(C) The amount of the offering; and

(D) The type of security being offered, the manner in which purchasers will
be solicited, and a statement made upon oath or affirmation that the conditions
of this exemption have been or will be met.

(ii) Failure to give such notice may be cured by an order issued by the
director in his or her discretion;

(e) Prior to payment of consideration for the securities, the offeree receives a
written disclosure statement containing (i) a description of the proposed use of
the proceeds of the offering; (ii) the name of each partner or limited liability
company member of the issuer, officer, director, or person occupying a similar
status of the issuer or performing similar functions for the issuer; and (iii) the
financial condition of the issuer;

(f) The purchaser signs a subscription agreement in which the purchaser
acknowledges that he or she:

(i) Has received the written disclosure statement;
(ii) Understands the investment involves a high level of risk; and

(iii) Has the financial resources to withstand the total loss of the money
invested; and

(g) The issuer, within thirty days after the completion of the offering, files
with the department a statement indicating the number of investors, the total
dollar amount raised, and the use of the offering proceeds; or

(24)(a) An offer or a sale of a security made after August 30, 2015, by an
issuer if the offer or sale is conducted in accordance with all the following
requirements:

199 2017 Supplement



§8-1111 BANKS AND BANKING

(i) The issuer of the security is a business entity organized under the laws of
Nebraska and authorized to do business in Nebraska;

(ii) The transaction meets the requirements of the federal exemption for
intrastate offerings in section 3(a)(11) of the Securities Act of 1933 and Rule
147 adopted under the Securities Act of 1933, or complies with Rule 147A
adopted under the Securities Act of 1933;

(iii) Except as provided in subdivision (c) of this subdivision, the sum of all
cash and other consideration to be received for all sales of the security in
reliance on the exemption under this subdivision, excluding sales to any
accredited investor, does not exceed the following amount:

(A) If the issuer has not undergone, and made available to each prospective
investor and the director the documentation resulting from, a financial audit of
its most recently completed fiscal year that complies with generally accepted
accounting principles, one million dollars, less the aggregate amount received
for all sales of securities by the issuer within the twelve months before the first
offer or sale made in reliance on the exemption under this subdivision; or

(B) If the issuer has undergone, and made available to each prospective
investor and the director the documentation resulting from, a financial audit of
its most recently completed fiscal year that complies with generally accepted
accounting principles, two million dollars, less the aggregate amount received
for all sales of securities by the issuer within the twelve months before the first
offer or sale made in reliance on the exemption under this subdivision;

(iv) The issuer does not accept more than five thousand dollars from any
single purchaser except that such limitation shall not apply to an accredited
investor;

(v) Unless waived by written consent by the director, not less than ten days
before the commencement of an offering of securities in reliance on the
exemption under this subdivision, the issuer must do all the following:

(A) Make a notice filing with the department on a form prescribed by the
director;

(B) Pay a filing fee of two hundred dollars. However, no filing fee is required
to file amendments to the form;

(C) Provide the director a copy of the disclosure document to be provided to
prospective investors under subdivision (a)(xi) of this subdivision;

(D) Provide the director a copy of an escrow agreement with a bank,
regulated trust company, savings bank, savings and loan association, or credit
union authorized to do business in Nebraska in which the issuer will deposit
the investor funds or cause the investor funds to be deposited. The bank,
regulated trust company, savings bank, savings and loan association, or credit
union in which the investor funds are deposited is only responsible to act at the
direction of the party establishing the escrow agreement and does not have any
duty or liability, contractual or otherwise, to any investor or other person;

(E) The issuer shall not access the escrow funds until the aggregate funds
raised from all investors equals or exceeds the minimum amount specified in
the escrow agreement; and

(F) An investor may cancel the investor’'s commitment to invest if the target
offering amount is not raised before the time stated in the escrow agreement;
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(vi) The issuer is not, either before or as a result of the offering, an investment
company, as defined in section 3 of the Investment Company Act of 1940, an
entity that would be an investment company but for the exclusions provided in
section 3(c) of the Investment Company Act of 1940, or subject to the reporting
requirements of section 13 or 15(d) of the Securities Exchange Act of 1934;

(vii) The issuer informs all prospective purchasers of securities offered under
an exemption under this subdivision that the securities have not been registered
under federal or state securities law and that the securities are subject to
limitations on resal