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Audit Summary and Committee Recommendations  
 

Audit Summary 
 
By law, the Natural Gas Regulation division of the Public Service 
Commission (PSC) must create the office of the Public Advocate, for 
the purpose of representing consumer interests in PSC proceedings. 
Rather than assigning the position of Public Advocate to a designated 
state employee within a separate division of the PSC, the agency has 
engaged the services of an outside law firm with one of the attorneys 
of this firm acting as the Public Advocate.    
 
By statute, the costs of the program are paid by the regulated utilities 
and passed on to customers in the form of a surcharge on natural gas 
bills. The amount spent on legal services by the program has ranged 
from $51,000 in FY2004-05 to $630,000 in FY2007-2008. In the last 
fiscal year, FY2008-09, roughly $390,000 was spent on legal services. 
These figures raised questions as to whether this contractual 
arrangement was compliant with the statutory requirements governing 
this office and whether there could be cost savings if this function was 
handled in-house by a state employee rather than outsourced.  
 
The audit staff found that the PSC’s decision to outsource the public 
advocate was not prohibited by law and was therefore compliant with 
the relevant statutes. We also found that outsourcing the duties of the 
position was more cost effective and efficient than hiring a state 
employee.  
 
The following are the Performance Audit Committee’s specific 
recommendations for this report.  
 
SECTION I: Public Service Commission’s Statutory 
Compliance with Public Advocate Position 
Requirements 
 
Finding: We believe the PSC’s decision to outsource the public 
advocate position complies with the statute. 
 
Finding: We believe the current location of the public advocate 
office reflects a reasonable interpretation of the statute. 
 
Recommendation:  None. 
 

*** 
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Finding: The PSC is noncompliant with the statutory requirement 
that it promulgate rules and regulations specific to the location of the 
public advocate office. 
 
Discussion: The PSC provided us with their draft rules and 
regulations which address this matter and stated that this draft will 
likely be released in March in order to incorporate any possible 
changes necessitated by the SourceGas ruling, due in late February.i

 
Recommendation: The PSC should promulgate the relevant 
regulations immediately.  
 
 
SECTION II: Efficiency and Effectiveness of Current 
Public Advocate Contract 
    
Finding: The PSC’s decision to outsource the public advocate 
position is more efficient and effective than hiring an in-house public 
advocate. 
 
Finding: The PSC’s annual expenditure for the public advocate’s 
services has never exceeded what the Legislature authorized it to 
spend. 
 
Recommendation: None. 

   
                                                 
i Email from Mike Hybl, January 28, 2010.  
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INTRODUCTION 
 

Nebraska law requires the Natural Gas Regulation division of the 
Public Service Commission (PSC) to create the office of the public 
advocate, for the purpose of representing consumer interests in PSC 
proceedings. The PSC did this by outsourcing the position to a local 
law firm. The Auditor of Public Accounts questioned whether 
contracting to fill this position complied with statutory requirements 
and referred this matter to the Legislative Performance Audit 
Committee (Committee). 
 
In January 2010, the Committee directed the Legislative Audit Office 
(Office) to conduct a performance audit of the public advocate 
position, focusing on statutory requirements for the PSC in creating 
and overseeing this position. Specifically, the Committee directed the 
Office to answer the following questions: 
 
1) Does the PSC’s contract for legal services meet the duties of the 

public advocate, laid out in §§ 66-1830 - 66-1835? 
• More specifically, do these statutes allow/prohibit the use of 

a contracted attorney for the public advocate position? 
 

2) Efficiency and Effectiveness of Current Public Advocate 
Contract:   
• From the perspective of the PSC, what necessitates that the 

public advocate position be outsourced rather than filled with 
a state employee? 

• What are the advantages and disadvantages, including cost 
and overall effectiveness, of employing an in-house public 
advocate versus outsourcing the position? 

 
Sections I and II of this report give an overview of the creation of 
the public advocate position and answer the specific questions posed 
for this audit. Section III contains our findings and 
recommendations. 
 
We conducted this performance audit in accordance with generally 
accepted government auditing standards. Those standards require 
that we plan and perform the audit to obtain sufficient, appropriate 
evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the 
evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. The methodologies used 
are described briefly at the beginning of each section. 
 

 iii



We appreciate the cooperation and assistance of the PSC during the 
audit. 
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SECTION I: Public Service Commission’s Statutory Compli-
ance with Public Advocate Requirements 
 

In this section, we give a brief overview of the history of the Public 
Service Commission’s (PSC’s) Office of the Public Advocate. We 
also report the results of our analysis of the PSC’s statutory compli-
ance with the requirements for the position. Our evaluation is based 
on interviews with PSC staff, the attorney currently serving as the 
Public Advocate, our review of PSC administrative regulations, legis-
lative history and relevant statutes, and information obtained from 
the PSC Web site. 
 
Creation of the Office of the Public Advocate 
 
In 2003, the Legislature passed LB 790, the State Natural Gas Regula-
tion Act, which created the office of the public advocate as well as a 
Natural Gas Department within the PSC. Under the Act, the public 
advocate’s purpose is to represent ratepayers as a class in the litiga-
tion of rate cases filed by natural gas companies. The Act established 
the office as a “separate and independent division” within the PSC. 1
 
The public advocate, who must be an attorney with experience in 
consumer-related utility issues or the operation of utilities, is ap-
pointed to a four-year term by the executive director of the PSC and 
can only be removed for good cause.2 If necessary to discharge 
his/her duties, the public advocate can hire or contract with addi-
tional staff—such as attorneys, legal assistants, experts, consultants, 
secretaries, and clerks—as provided in the public advocate’s budget, 
which must be approved by the PSC.3 The position is funded 
through an assessment process: the gas companies pay for the pro-
gram but recoup the costs from the customers in the form of a sur-
charge on their gas bills.4

 
Public Advocate Powers 

 
The public advocate’s function is to represent the interest of ratepay-
ers in the litigation of rate cases filed by natural gas companies, and 
other related matters. A rate case begins when a natural gas company 
files a request for a rate increase with the Commission. The public 
advocate defends the public as a class against the rate increase, either 
by litigating the case before the Commission or reaching a settlement 
with the natural gas company.  
 
By law, the public advocate is given a number of powers to use in ful-
filling his/her function, including the ability to “investigate the legal-
ity and reasonableness of rates, charges, and practices of jurisdictional 
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utilities” and “represent and appear for ratepayers and the public in 
proceedings before the Commission and in any negotiations or other 
measures to resolve disputes that give rise to such proceeding.” 5 Ad-
ditionally, the public advocate is allowed by law to enter into stipula-
tions with the other parties in a rate cases or other proceedings in or-
der to potentially lower the cost of regulation as well as allow the 
Commission to make the best possible decision for all parties.6  
 
The public advocate is statutorily barred from advocating on behalf 
of any single individual, organization or entity.7 Due to this prohibi-
tion, the public advocate cannot handle individual utility consumer 
complaints because the public advocate represents a class of clients.8  
 
Agency Statutory Compliance 
 
Rather than retain an in-house attorney to serve as the public advo-
cate, the PSC has outsourced the position to a local law firm with one 
attorney appointed as the public advocate. The primary statutory 
compliance question in this audit is whether outsourcing this position 
complies with statutory requirements and legislative intent. 
 
We found that there are no restrictions in statute regarding the use of 
a contracted attorney for the public advocate position. While the lan-
guage used in this section of law—including “his or her powers” and 
“no person”—indicates that the Legislature envisioned an individual 
serving in this position, the language contains no clear statement 
about whether the position should be filled by a state employee.9 The 
statute could be read to suggest that the public advocate be a state 
employee as the office was created as a division “within the PSC;” 
however, the requirement that the individual holding the position 
serve a four-year term suggests that the position be filled by contract.  
 
When statutory language can be interpreted in more than one way, 
we normally look to the legislative history to see if debate clarifies the 
Legislature’s intention. In this case, however, there is no legislative 
history, because the relevant language was added as a select file 
amendment with no discussion.  
 
In the absence of a statutory requirement that the public advocate be 
a state employee, or legislative intent to that effect, we believe the 
PSC’s decision to outsource the position complies with the statute. 
 
 FINDING: We believe the PSC’s decision to outsource the public 
advocate position complies with the statute. 
 
The statute also emphasizes that the office of the public advocate 
must be “separate and independent” and that no employees of the 
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public advocate be supervised or directed by the PSC.10 The law re-
quires that the public advocate’s physical office be “at the same loca-
tion as the commission” but be kept separate from the PSC’s other 
offices as provided by PSC rules and regulations.11  
 
The Public Advocate’s current office—that of the office of the law 
firm under contract—is located in the same city block as the PSC 
office. The PSC believes that this arrangement complies with the 
stautory requirements for the office; however it has not promulgated 
regulations addressing this issue as required.  
 
We found the language requiring the office be “at the same location 
as the commission” somewhat vague. While it might be read strictly 
as requiring the office to be in the same office or building as the PSC, 
it might also be read less strictly to mean near by. We believe that 
when the requirements for the office are read together, they reflect 
the Legislature’s attempt to ensure that the public advocate’s office 
would be physically located near the PSC in order to be accessible 
but separate enough to ensure its independence from the PSC. 
Consequently, we believe that the current location of the public 
advocate office reflects a reasonable interpretation of the relevant 
statutory provisions.  
 
FINDING: We believe the current location of the public advocate 
office reflects a reasonable interpretation of the statute. 
 
FINDING: The PSC is noncompliant with the statutory require-
ment that it promulgate rules and regulations specific to the location 
of the public advocate office. 
  

Notes 
                                                 
1 Neb. Rev. Stat. § 66-1830(1). 
2 Neb. Rev. Stat. §§ 66-1830(2) and (3). 
3 Neb. Rev. Stat. § 66-1832. 
4 Neb. Rev. Stat. § 66-1832. 
5 Neb. Rev. Stat. § 66-1831(1). 
6 Neb. Rev. Stat. § 66-1831(3). 
7 Neb. Rev. Stat. § 66-1831(2). 
8 Neb. Rev. Stat. § 66-1830 and interview with Harding & Shultz, January 20, 2010. 
9 Neb. Rev. Stat. § 66-1830(1) and (3). 
10 Neb. Rev. Stat. §§ 66-1830(1) and 66-1832. 
11 Neb. Rev. Stat. § 66-1832. 
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SECTION II: Efficiency and Effectiveness of Current Public 
Advocate Contract 
 

In this section, we discuss the Public Service Commission’s (PSC’s) 
rationale for outsourcing the duties of the public advocate. The scope 
statement for this audit also anticipated a discussion of both the ad-
vantages and disadvantages, including cost and overall effectiveness, 
of employing an in-house public advocate versus outsourcing the du-
ties of the position. However, we were not able to identify any advan-
tages to employing an in-house public advocate, which we discuss at 
the end of this section. 
 
Our evaluation is based on interviews with the PSC Executive Direc-
tor, the PSC Commissioners and the current Public Advocate, billing 
records and a cost comparison analysis prepared by the PSC, relevant 
statutes, and legislative history.  
 
PSC Rationale for Outsourcing the Duties of the Public Advo-
cate 

 
After passage of the State Natural Gas Regulation Act (SNGRA), 
which created the Office of the Public Advocate, the PSC initially 
sought to fill the position in-house at a salary of approximately 
$70,000 to $75,000.1 While the applicant pool was good, the PSC de-
termined that none of the applicants had sufficient litigation and 
natural gas regulation experience to handle the highly complex rate 
disputes filed by the utilities. This was particularly significant because 
the first rate case had already been filed and there would be little or 
no time for training.2

 
Before issuing a Request for Proposal (RFP) for the position, the 
PSC consulted with former Senator David Landis, sponsor of LB 
790, which became SNGRA. Senator Landis had no objection to out-
sourcing the position, as long as the ratepayers received quality repre-
sentation and the public advocate remained insulated from the PSC.3  
 
Several law firms responded to the RFP. The contract was awarded 
to Harding & Shultz, with Roger Cox designated as the Public Advo-
cate.4 The PSC selected Harding & Shultz, in large part, because of 
the natural gas litigation experience and contacts within the utility 
regulation community, which Mr. Cox acquired working in the sys-
tem that existed prior to the enactment of SNGRA.5

 
In addition to the need for considerable expertise, the PSC believes 
there are four other reasons to outsource the public advocate posi-
tion: the downtime between rate cases; potential conflict of interest 
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issues; cost; and the possible inability to retain an in-house public ad-
vocate. Following is a discussion of each of those issues. 
 

Downtime 
 
As shown below, rate cases take seven to eight months to process 
from the utility’s initial filing to the issuance of the final order. Liti-
gating rate cases is very time and resource intensive, but there are 
substantial periods of time between cases. As Table 2.1 shows, there 
were 28 months between the first two rate cases filed and 23 months 
between the third and fourth rates cases.  

 
Table 2.1: Natural Gas Rate Cases 

Utility  
Applicant 

Date  
Application 

Filed 

Date of  
Commission’s  
Final Order 

Approximate 
Length of 

Case 

Mode of 
Disposition 

Approximate 
Time Between 

Cases 
Aquila  

06/30/2003 
 
01/21/2004 

 
7 months 

Settlement  
approved by  
Commission 

 
 

Kinder Mor-
gan 

 
06/02/2006 

 
12/27/2006 

 
7 months 

Settlement  
approved by  
Commission 

 
28 months 

Aquila  
11/15/2006 

 
07/24/2007 

 
8 months 

Tried and final  
decision ren-
dered by 
Commission 

 
1 month 
overlap 

SourceGas   
07/02/2009 

Final order 
expected  
approximately 
02/23/2010 

 
8 months 

Tried and 
awaiting final 
decision by 
Commission 

 
23 months 

Black Hills  
Energy 

 
 
12/01/2009 

Hearing 
scheduled for 
05/24/2010;  
final order 
expected on 
or before 
08/10/2010 

 Pending  
3 month 
overlap 

Table created by the Legislative Audit Office, data compiled from table provided by Harding & Shultz, February 10, 2010. 
 
In addition, the workload varies considerably even during a single 
case. Harding & Shultz’s billing records show a fluctuation of a low 
of 14 hours in a month spent on public advocate work to a high of 
373 hours. (see Appendix A) By law, the public advocate’s duties are 
restricted to representing jurisdictional ratepayers in utility rate in-
crease disputes and related matters, which would leave an in-house 
public advocate with significant periods of time with little to do.6 
Consequently, under current law, the PSC believes that outsourcing is 
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the more efficient and effective way of dealing with these workload 
fluctuations.  
 

Conflict of Interest Issues 
 
The PSC is concerned that a statutory amendment to allow the public 
advocate to work in other areas regulated by the PSC could raise 
questions about a potential conflict of interest or the appearance of a 
conflict. Independence from other business of the PSC is of para-
mount importance to the public advocate’s credibility in order to 
avoid all appearances of impropriety. Involving the public advocate 
in other PSC business could potentially conflict with the public advo-
cate’s duty to represent the natural gas ratepayers and would be a vi-
able conflict of interest argument on behalf of the utilities.  
 
One Commissioner also pointed out that the current funding for the 
public advocate position—which comes from utility fees—could  not 
be used to pay the public advocate for other types of work. If the 
statute was amended to allow the public advocate to work in other 
areas—for example, telecommunications or transportation—the sal-
ary for the new duties would have to be paid from general funds.7

 
Cost 

 
Additionally, the PSC calculated that it would be more expensive to 
hire an in-house public advocate, rather than outsourcing the posi-
tion. From November 2004 through June 2009, $1,196,059 has been 
paid to Harding & Shultz under its contract with the PSC.8 Accord-
ing to the PSC and the Public Advocate, the cumulative ratepayer 
savings from all concluded rate cases has been over $41 million.9 (See 
Appendix B) 
 
The term of the first public advocate contract began in November 
2004 and was renewed in November 2008. Prior to this renewal, the 
PSC prepared an analysis which compared the costs of the current 
contract to the cost of hiring the public advocate in-house. (see Table 
2.2) This analysis compared the cost of the current Natural Gas De-
partment, which consists of the Natural Gas Director and one ad-
ministrative assistant, to what the PSC has paid to Harding & Shultz 
for public advocate work.10 The PSC used the costs of the Natural 
Gas Department as a comparison since the public advocate office 
would likely need the same level of administrative support as well as 
other operating costs, including separate office space.11 The analysis 
excluded consultant costs because this amount would remain the 
same regardless of whether the public advocate was in-house or out-
sourced. 12
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Table 2.2: PSC In-House Public Advocate Estimate 

Fiscal 
Year 

In-House  
Public Advo-
cate Expense - 

Estimate* 

Public  
Advocate 
Expense -  

Actual 

Consultants/ 
Experts  

Expense –  
Actual** 

Total for All 
Natural Gas 
Regulation  
Expenses 

2003-04 $188,916 $43,612 $77,925 $310,453
2004-05 $130,949 $51,145 $0 $185,094
2005-06 $198,684 $136,670 $11,679 $347,033
2006-07 $245,703 $267,332 $121,474 $634,509
2007-08 $329,575 $396,968 $230,389 $956,932
2008-09 $287,470 $300,332 $87,601 $675,403

Total: $1,381,297 $1,196,059 $529,068 $3,109,424
Table created by the Legislative Audit Office; data compiled from cost break-down provided by PSC and 
totals confirmed against Legislative Fiscal Office numbers.  
*Includes salaries of Natural Gas Director and administrative assistant as well as operational expenses, 
does not include costs of public advocate or consultants. 
**Consultant costs are listed separately as it would likely remain the same regardless of whether the pub-
lic advocate was in-house or outsourced. 

 
This analysis, which the PSC updated through June 30, 2009, esti-
mated that employing an in-house public advocate would have cost 
the ratepayers almost $1.4 million or about $200,000 more than the 
approximately $1.2 million spent for the outsourced public advocate. 
 
Moreover, the PSC’s analysis does not include three items which the 
PSC believes would further inflate the cost of retaining an in-house 
public advocate. First, the costs would be higher, at least initially, be-
cause the individual would likely be inexperienced in utility rate case 
litigation and would need to consult with a natural gas litigation spe-
cialist. Second, it is unlikely that the PSC would be able to hire a 
qualified individual for the public advocate position at a comparable 
salary to that of the Natural Gas Director—currently approximately 
$70,000 annually—due to the high level of legal and natural gas ex-
perience required to litigate rate cases. The PSC estimates it would 
require a salary of $100,000 to $150,000 to retain an in-house public 
advocate who could provide a similar level of representation to that 
of the utility companies. Utility companies litigating rate increase 
cases are represented by in-house attorneys, as well as outside law 
firms specializing in utility regulation law.13 As an example, in the 
most recent rate case, SourceGas was represented by three in-house 
attorneys as well as two attorneys from one of the state’s larger law 
firms.14 The third and final item not included in the PSC’s cost analy-
sis is that the salaries of other PSC staff attorneys would likely need 
to be raised in order to preserve salary equity with the public advo-
cate.15  
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Possible Inability to Retain an In-house Public Advocate 
 
An additional disadvantage to employment of an in-house public ad-
vocate cited by the PSC is the incentive created by public salary con-
straints for this individual to leave for a higher paying position with a 
utility or a law firm specializing in natural gas law. This would be par-
ticularly problematical if the resignation occurred in the midst of a 
rate case, when the statutory time frame for resolution is 210 days.16 
It would be very difficult, if not impossible, to both hire and train 
someone new, given the law’s complexity. 
 
Discussion 
 
As stated at the beginning of this section, the scope statement for this 
audit anticipated that we would be able to identify a defensible argu-
ment for retaining the public advocate in-house or identify cost sav-
ings or other benefits to doing so. However, our research led us to 
conclude that outsourcing the position is the more efficient and ef-
fective choice. 
 
FINDING:  The PSC’s decision to outsource the public advocate 
position is more efficient and effective than hiring an in-house public 
advocate. 
 
To assess the validity of the PSC’s reasons for outsourcing the posi-
tion, we first contacted former Senator Landis, who confirmed his 
awareness and support of the PSC’s decision to outsource the posi-
tion.17 In addition, we found the PSC’s arguments credible regarding 
the complexity of the responsibilities of the public advocate’s job, the 
potential downtime, and the potential conflict of interest issues raised 
by assigning other duties to the public advocate.  
 
We also agree with the PSC’s analysis that hiring an in-house public 
advocate is unlikely to result in significant cost savings. In addition, 
we found that the PSC has not spent more on the public advocate 
than was originally envisioned. The LB 790 fiscal note estimated a 
combined cost for the newly created Natural Gas Department and 
the public advocate of $844,452 for FY2003-04 and $748,719 for 
FY2004-05.18 These amounts were expected to cover three posi-
tions—the Public Advocate, the Director of the Natural Gas De-
partment, and an administrative assistant—as well as operating and 
contractual costs.19 (The fiscal note specifies that the PSC requested, 
and was given, the authority to spend up to $500,000 in contractual 
services.) The PSC’s actual expenditures were $310,454 in FY2003-04 
and $185,094 in FY2004-05. 
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Table 2.3: PSC Natural Gas Department 

Actual Expenditures vs. Limitations 
 

Fiscal 
Year 

All  
Natural Gas 
Regulation 
Expenses 

Operations  
Limitations  
Approved by  

Appropriations 
Committee* 

2003-04 $310,453 $844,452 
2004-05 $185,094 $748,719 
2005-06 $347,033 $1,087,203 
2006-07 $634,509 $1,103,182 
2007-08 $956,932 $1,147,036 
2008-09 $675,403 $1,161,824 
Table created by the Legislative Audit Office. 
*Only those funds allocated for the operational costs of the 
Natural Gas Department and the public advocate. 

 
Furthermore, as shown in Table 2.3, the Legislature subsequently in-
creased the operations limitations for the Natural Gas Department 
and the public advocate and the actual expenses have never exceeded 
those limitations.  
 
FINDING:  The PSC’s annual expenditure for the public advocate’s 
services has never exceeded what the Legislature authorized it to 
spend.  

 
 Notes 
                                                 
1 Interview with Mike Hybl, PSC Executive Director, December 15, 2009. 
2 Interviews with Mike Hybl, December 15, 2009 and Commissioner Frank Landis, January 20, 2010. 
3 Interviews with Mike Hybl, December 15, 2009, Commissioner Frank Landis, January 20, 2010, and telephone conver-
sation with former Senator David Landis, January 22, 2010. 
4 Interview with Commissioner Frank Landis, January 20, 2010. 
5 Interviews with Mike Hybl, December 15, 2009, Harding & Shultz, January 14, 2010 and Commissioner Frank Landis, 
January 20, 2010. Under this system, each city council negotiated with the utilities for rate increases. Ratepayers were at a 
disadvantage due to the caliber of legal representation brought by the utilities and city council turnover, which disrupted 
the continuity of institutional knowledge acquired between lawsuits. 
6 Neb. Rev. Stat. §§ 66-1830 and 66-1831. 
7 Interview with Commissioner Gerald Vap, January 20, 2010.  
8 An additional $529,068 was spent on consultants and experts. Cost comparison analysis prepared by the PSC, 2008, 
updated through June 2009. 
9 Interviews with Harding & Shultz, January 14, 2010 and Commissioner Gerald Vap, January 20, 2010. This figure in-
cludes the savings in two Aquila rate cases and one Kinder Morgan case. It does not include any savings that might be 
realized through the SourceGas rate case. Litigation of this proposed increase concluded in December 2009 and the 
Commissioners’ decision is still pending. 
10 The consultant costs are the actual costs incurred by Roger Cox for experts in the matters he has handled to date. This 
analysis was originally prepared prior to renewal of the contract but has been updated through June 30, 2009. Email 
from Mike Hybl, January 22, 2010. 
11 Neb. Rev. Stat. § 66-1832. 
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12 Interviews with Mike Hybl, December 15, 2009, Harding & Shultz, January 14, 2010 and PSC Commissioners, January 
20, 2010. 
13 Id.   
14 Email from Mike Hybl, January 28, 2010. 
15 Interview with Commissioners Frank Landis and Gerald Vap, January 20, 2010. 
16 Interview with Commissioner Tim Schram, January 20, 2010. 
17 Telephone conversation with former Senator David Landis, January 22, 2010. 
18 LB 790 fiscal note prepared by Scott Danigole, May 27, 2003. 
19 Id. Due to the time lag between the bill’s start up date and the date upon which cash receipts are expected to be re-
ceived, $100,000 was allocated from the general fund for the first four months of the program’s operation in fiscal year 
2003-04. 
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Section III: Findings and Recommendations  
 

The following are the Legislative Audit Office’s findings and recom-
mendations for this report.  
 
SECTION I: Public Service Commission’s Statutory 
Compliance with Public Advocate Position Require-
ments 
 
Finding: We believe the PSC’s decision to outsource the public ad-
vocate position complies with the statute. 
 
Finding: We believe the current location of the public advocate of-
fice reflects a reasonable interpretation of the statute. 
 
Recommendation:  None. 
 

*** 
 
Finding: The PSC is noncompliant with the statutory requirement 
that it promulgate rules and regulations specific to the location of the 
public advocate office. 
 
Discussion: The PSC provided us with their draft rules and regula-
tions which address this matter and stated that this draft will likely be 
released in March in order to incorporate any possible changes neces-
sitated by the SourceGas ruling, due in late February.1

 
Recommendation: The PSC should promulgate the relevant regula-
tions immediately.  
 
 
SECTION II: Efficiency and Effectiveness of Current 
Public Advocate Contract 
    
Finding: The PSC’s decision to outsource the public advocate posi-
tion is more efficient and effective than hiring an in-house public ad-
vocate. 
 
Finding: The PSC’s annual expenditure for the public advocate’s 
services has never exceeded what the Legislature authorized it to 
spend. 
 
Recommendation: None. 
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1 Email from Mike Hybl, January 28, 2010.  
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Appendix A: Public Advocate Hours Billed 
 
 

Total Hours Billed Per Month for Public Advocate Services by Harding & Shultz 
 2004-2005* 2005-2006 2006-2007 2007-2008 2008-2009 2009-2010 
July  73 55 251 254 106 
August  30 50 121 197 128 
September  69 90 165 139 155 
October  74 75 135 53 195 
November 71 77 169 195 43 373 
December - 73 187 119 61 348 
January 61 22 118 44 80 370 
February 30 45 133 50 97 333** 
March 30 70 116 78 106  
April 31 14 121 108 61  
May 64 15 91 169 31  
June 58 32 308 140 55  
Table created by the Legislative Audit Office; data compiled from Harding & Shultz billing records, provided 
February 10, 2010. 
*Contract between PSC and Harding & Shultz was not entered into until November 2004. 
**As of February 10, 2010. 



 



Appendix B: Summary of Ratepayer Savings Effected by the 
Public Advocate in General Rate Cases (as of 1/15/2010) 
 

As noted in Section II of the report, this appendix provides a 
document outlining ratepayers savings effected by the Public 
Advocate. The following is a copy of this document given to 
Legislative Audit Office staff by the Public Advocate on January 14, 
2010.  

 



 











 

III. F
iscal A

nalyst’s O
pinion 

   

 

 
 

 
 

 



 



State of Nebraska 
LCU13LH I I C \/' 

2010 
"I \lLIL 

RECEIVED 
PATRICK J. O'DONNELL 

EXECUTIVE BOARD Clerk of the Legislature 
JOHN WIGHTMAN, Chairman 

JOHN NELSON 
MIKE FLOOD 

CHRIS LANGEMEIER 
RUSS KARPISEK 

TOM WHITE 
RICH PAHLS 

DEB FISCHER 
MARK CHRISTENSEN 

LAVON HEIDEMANN (ex officic 

9 2010 

'IVE AUDIT 

CYNTHIA G. JOHNSON 
Director of Research 

JOANNE PEPPERL 
Revisor of Statutes 

MICHAEL CALVERT 
Legislative Fiscal Analyst 

MARSHALL LUX 
Ombudsman 

Legislative Fiscal Office 
PO Box 94604, State Capitol 

Lincoln, NE 68509-4604 

February 18,201 0 

Martha Carter, Legislative Auditor 
Legislative Audit and Research Office 
P.O. Box 94945, State Capitol 
Lincoln, NE 68509 

Dear Martha, 
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BACKGROUND MATERIALS 

 
 
The “background materials” provided here are materials (in addition to the Office’s report) that 
were available to the Committee when it issued the findings and recommendations contained in Part 
I of this report. They include:  
 

 the Office’s draft findings and recommendations (provided for context); 
 the agency’s response to a draft of the Office’s report; and 
 the Legislative Auditor’s summary of the agency’s response. 



 



These are the Office’s draft recommendations 
on which the Committee’s final recommenda-
tions (in Part I) are based. 

These are the Office’s draft recommenda-
tions on which the Committee’s final rec-
ommendations (in Part I) are based.

 
Section III: Findings and Recommendations  
 

The following are the Legislative Audit Office’s findings and recom-
mendations for this report.  
 
SECTION I: Public Service Commission’s Statutory 
Compliance with Public Advocate Position Require-
ments 
 
Finding: We believe the PSC’s decision to outsource the public ad-
vocate position complies with the statute. 
 
Finding: We believe the current location of the public advocate of-
fice reflects a reasonable interpretation of the statute. 
 
Recommendation:  None. 
 

*** 
 
Finding: The PSC is noncompliant with the statutory requirement 
that it promulgate rules and regulations specific to the location of the 
public advocate office. 
 
Discussion: The PSC provided us with their draft rules and regula-
tions which address this matter and stated that this draft will likely be 
released in March in order to incorporate any possible changes neces-
sitated by the SourceGas ruling, due in late February.1

 
Recommendation: The PSC should promulgate the relevant regula-
tions immediately.  
 
 
SECTION II: Efficiency and Effectiveness of Current 
Public Advocate Contract 
    
Finding: The PSC’s decision to outsource the public advocate posi-
tion is more efficient and effective than hiring an in-house public ad-
vocate. 
 

   



Finding: The PSC’s annual expenditure for the public advocate’s 
services has never exceeded what the Legislature authorized it to 
spend. 
 
Recommendation: None. 
 

Notes 
                                                 
1 Email from Mike Hybl, January 28, 2010.  
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Dear Ms. Carter: 

The members of the Commission and I have thoroughly reviewed the draft report 
regarding the Office of the Public Advocate. The Commission fully accepts the con- 
clusions reached by your office in the report. The Commission does currently have in 
process a rule-making and intends to fully address the issue you have identified regarding 
the location of the public advocate office. 

The Commissioners have asked me to express their appreciation for the pro- 
fessionalism, courtesy and thoughtfulness that your staff displayed during the course of 
this review. 

Should there be any additional information that you require to complete this 
review, please contact me. 

Sincerely, 

Mike Hybl 
Executive Director 
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LEGISLATIVE AUDITOR’S SUMMARY 
OF AGENCY RESPONSE 
 
 
This summary meets the statutory requirement that the Legislative Auditor “prepare a brief 
written summary of the response, including a description of any significant disagreements 
the agency has with the Section’s report or recommendations.”1

 
On March 12, 2010, the Executive Director of the Nebraska Public Service Commission 
submitted the Commission’s response to a draft of the Performance Audit Section’s audit 
report. The director indicated that the Commission fully accepted the conclusions contained 
in the report and is in the process of developing regulations as recommended. There are no 
remaining areas of disagreement between the audit staff and the Commission. 
 
 
 

 1

                                                 
1 Neb. Rev. Stat. sec. 50-1210. 



 



 

• Department of Health and Human Services: Statutory Compliance in Closing the Lincoln Regional 
Center Community Transition Program (November 2009) 

• Department of Economic Development’s   Job Training Grant Program: Statutory Compliance 
(November 2009) 

• The State Foster Care Review Board: Authority, Conflicts of Interest, and Management Practices 
(December 2008) 

• Personal Services Contracts: An Examination of Compliance and Oversight (October 2008) 
• The Nebraska Information Technology Commission: An Examination of Statutory Compliance and 

the Project Review Process (November 2007) 
• The Nebraska Lottery’s Implementation of LB 1039 (February 2007) 
• The State Department of Education’s Student-based Teacher-led Assessment and Reporting 

System (February 2007) 
• The Lincoln Regional Center’s Sex Offender Services Program (August 2006) 
• The Public Employees Retirement Board and the Nebraska Public Employees Retirement Systems: 

An Examination of Compliance, PIONEER, and Management (August 2006) 
• The Nebraska Medicaid Program’s Collection of Improper Payments (May 2005) 
• The Lincoln Regional Center’s Billing Process (December 2004) 
• Nebraska Board of Parole (September 2003) 
• Nebraska Department of Environmental Quality: Administering the Livestock Waste Management 

Act (May 2003) 
• HHSS Personal-Services Contracts (January 2003) 
• Nebraska Habitat Fund (January 2002) 
• State Board of Agriculture (State Fair Board) (December 2001) 
• Nebraska Environmental Trust Board (October 2001) 
• Nebraska Department of Roads: Use of Consultants for Preconstruction Engineering (June 2001) 
• Department of Correctional Services, Inmate Welfare Fund (November 2000) 
• Bureau of Animal Industry:  An Evaluation of the State Veterinarian’s Office (March 2000) 
• Nebraska Ethanol Board (December 1999) 
• State Foster Care Review Board:  Compliance with Federal Case-Review Requirements (January 

1999) 
• Programs Designed to Increase The Number of Providers In Medically Underserved Areas of 

Nebraska (July 1998) 
• Nebraska Department of Agriculture (June 1997) 
• Board of Educational Lands and Funds (February 1997) 
• Public Service Commission: History of Structure, Workload and Budget (April 1996) 
• Public Employees Retirement Board and Nebraska Public Employees Retirement Systems: 
• Review of Compliance-Control Procedures (March 1996) 
• Leaking Underground Storage Tank Program (December 1995) 
• School Weatherization Fund (September 1995) 
• The Training Academy of the Nebraska State Patrol and the Nebraska Law Enforcement Training 

Center (September 1995) 
• Nebraska Equal Opportunity Commission (January 1995) 
• The Interstate Agricultural Grain Marketing Commission (February 1994) 
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